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INTRODUCTION

Over twenty years ago, Congress mandated that listed sources of hazardous
air pollutant emissions install stringent controls. Today, however, the largest
emissions source of mercury and many other hazardous air pollutants—electric
utility steam generating units (EGUs)'—remains mostly uncontrolled. While
many states, including many of the undersigned, have enacted controls on EGU
mercury emissions, those controls cannot rein in emissions originating outside our
state borders. EGU mercury emissions have continued to pollute our waters,
making fish consumption unsafe for pregnant women and children, and making
local fish advisories our last option to protect our residents.

In 2012, after extensive study mandated by §112 of the Clean Air Act (Act),
the Environmental Protection Agency (EPA) adopted the long-overdue Mercury
and Air Toxics Standards (MATS Rule). The MATS Rule will reduce toxic EGU
emissions nationwide. It requires EGUs to implement strict technological
pollution controls that achieve the maximum degree of reduction in emissions of
hazardous air pollutants. Because the MATS Rule is consistent with the Act and

well-supported by the record, it should be upheld.

! EGUs are defined in the Clean Air Act, 42 U.S.C. §7412(a)(8), as fossil fuel
fired combustion units of more than 25 megawatts that produce specified amounts
of power for sale.
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STATUTES AND REGULATIONS

The pertinent statutes and regulations are found in the addendum to

Respondent EPA’s Brief (EPA Br.)
STATEMENT OF ISSUES AND OF THE CASE

State Intervenors address EPA’s issues 1, 2, 3, and 11, and adopt its

Statutory and Regulatory Background. EPA Br. 1-2, 4-16.
STATEMENT OF FACTS

l. MERCURY HARMS PUBLIC HEALTH AND THE ENVIRONMENT.

Mercury, a potent neurotoxin, enters the environment every day in emissions
from EGUSs, the largest source of anthropogenic mercury emissions in the nation.
76 Fed. Reg. 24,976, 24,977/3, 24,994/2 (May 3, 2011); 77 Fed. Reg. 9304, 9310/2
(Feb. 16, 2012).% Once airborne, mercury emitted by EGUs is deposited into
rivers, lakes, and other surface waters, where it is transformed into methylmercury,
a highly toxic form that bioaccumulates in fish. 76 Fed. Reg. 25,000/1. When
people eat those fish, they ingest harmful levels of mercury. 1d. 24,983/2. Of

particular concern, significant numbers of women of child-bearing age are

2 State Intervenors focus here on mercury. We also strongly agree with EPA
that regulation of EGU emissions of other heavy metals, including arsenic,
hexavalent chromium, and nickel, and acid gases, is appropriate and necessary
under 8112. EGUs are among the largest emissions sources nationally of these
toxic pollutants. 77 Fed. Reg. 9310/2-3. Their emissions pose significant cancer
risks to exposed populations, id. 9363/1-2, and contribute to adverse ecosystem
effects, id. 9363/2. Either of these additional harms from EGU emissions,
independently, supports listing of EGUs under §112. EPA Br. 28-30.

_2-
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exposed, through fish consumption, to methylmercury at levels that can cause
serious adverse developmental effects in children. 1d. 24,983/3; Combined Brief
of Institute for Policy Integrity, et al. as Amici Curiae in Support of Respondent
(Amici Br.) 17-19.

Mercury ubiquitously contaminates state waters;* all fifty states have fish
consumption advisories in place.” In the Northeast, over 10,000 lakes, ponds, and
reservoirs and over 46,000 river miles are impaired for fish consumption, primarily
due to atmospheric deposition of mercury.” In the Southeast, all of North

Carolina’s water bodies are mercury-impaired.® In the Midwest, as of 2007,

3 EPA, Technical Support Document: National-Scale Mercury Risk
Assessment Supporting the Appropriate and Necessary Finding for Coal- and Oil-
fired Electric Generating Units (TSD), EPA-452/D-11-002, at 32, Figs. 2-1, 2-2
(2011) (showing mercury deposition throughout the U.S. in 2005 and 2016) (JA

).

* EPA, 2010 Biennial National Listing of Fish Advisories, EPA-820-F-11-014,
at 5 (Nov. 2011), available at
http://water.epa.gov/scitech/swquidance/fishshellfish/fishadvisories/upload/technic
al_factsheet 2010.pdf (last visited Feb. 19, 2013).

> Northeast Regional Mercury Total Maximum Daily Load, at vi (Oct. 24,
2007) (Northeast TMDL), available at
http://www.epa.gov/regionl/eco/tmdl/pdfs/ne/tmdl-Hg-approval-doc.pdf (last
visited Feb. 19, 2013).

® Declaration of Sheila Holman 16, Exhibit 1 to North Carolina’s Motion to

Intervene as Respondent (Doc. 1368730) in Utility Air Regulatory Group v. EPA,
No. 12-1147 (D.C. Cir. 2012).

-3-
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Minnesota classified approximately 820 lakes as impaired for fish consumption
because of mercury contamination.’

Il.  EGU MERCURY EMISSIONS CROSS STATE BORDERS,
CREATING A NATIONAL PROBLEM.

To address in-state mercury releases, states have enacted a range of mercury
control requirements within their own borders.® At least fourteen states have
enacted EGU mercury emission standards under state law, some of which are more
stringent than the MATS Rule.? The experience of those states demonstrates that
such standards can be met with existing technology that is widely used by the

utility sector.’® In addition to direct regulation of mercury emissions from EGUs,

" Minnesota Statewide Mercury Total Maximum Daily Load, Mar. 27, 2007
(Minnesota TMDL), at vi, available at http://www.pca.state.mn.us/index.php/view-
document.html?qid=8507 (last visited Feb. 20, 2013). In the West, mercury
deposition traceable to EGUs also reaches California’s waters. TSD, 32, Figs. 2-1,

2-2(0A _, ).

® Northeast States for Coordinated Air Use Management, Comments, Proposed
MATS Rule, at 3, EPA-HQ-OAR-2009-0234-17843 (JA ).

? National Association of Clean Air Agencies, Comments, Proposed MATS
Rule, at Attachment 1, EPA-HQ-OAR-2009-0234-17620 (JA _, _);
Massachusetts Department of Environmental Protection, Comments, Proposed
MATS Rule, at 2, EPA-HQ-OAR-2009-0234-18039 (MassDEP Comments), (JA

).

1% Connecticut Department of Energy and Environmental Protection,
Comments, Proposed MATS Rule, at Attachment, 1-2, EPA-HQ-OAR-2009-0234-
20298 (JA _ - ); MassDEP Comments, 7 (JA _ - ); New Jersey Department of
Environmental Protection, Comments, Proposed MATS Rule, at cover, 1,

-4 -
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seven states in the Northeast are addressing widespread mercury surface water
contamination by implementing a regional mercury “total maximum daily load”
(TMDL), pursuant to the Clean Water Act, 33 U.S.C. 81313(d)(1)(A) (requiring
the development of TMDLSs for impaired waters).'* See generally, Northeast
Regional Mercury TMDL (Northeast TMDL).

Mercury emitted by EGUs, however, travels far from its sources, sometimes
hundreds or even thousands of miles, without respect to state borders. See 76 Fed.
Reg. 24,983/1, 25,089/3; 77 Fed. Reg. 9444/3." For example, in developing the
Northeast TMDL, participating states concluded that returning fish methylmercury
concentrations to safe levels requires action by EPA to “implement significant
reductions from upwind out-of-region sources, primarily coal-fired power

plants.”*®

comments 5, EPA-HQ-OAR-2009-0234-18444 (JA _, ); Brief of Industry
Respondent Intervenors 10-11.

"IA TMDL calculates the maximum amount of a pollutant, or load, that a water
body can receive while still attaining applicable water quality standards, and
allocates the load among point and non-point sources. 33 U.S.C. §1313(d)(2)(C);
40 C.F.R. 130.2(f)-(i). The Northeast TMDL recommends a 98.2 percent
reduction in atmospheric deposition of mercury to achieve the target fish tissue
methylmercury concentration. Northeast TMDL, ix, 31, Table ES-1.

12 See also TSD, 33, Figs. 2-3, 2-4 (showing mercury deposition attributable to
EGUs by watershed in 2005 and 2016) (JA _, ).

3 Northeast TMDL, 44. See MassDEP Comments, 6 (JA _); New York State
Department of Environmental Conservation, Comments, Proposed MATS Rule, at

-5-
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Many of the State Intervenors were petitioners'® in New Jersey v. EPA, this
Court’s decision which ultimately led EPA to address EGU mercury emissions
under the stringent standards required by §112(d) of the Act. 517 F.3d 574 (D.C.
Cir. 2008). We intervene here to support EPA’s listing of EGUs as a source of
hazardous air pollutants that must be controlled pursuant to 8112 and to support the
MATS Rule. The MATS Rule imposes nationally applicable controls that will
address EGUs outside our borders and that meet the maximum achievable control
technology (MACT) standards that §112 mandates. See 42 U.S.C. 87412(c),
(d)(2).(3).

STANDARD OF REVIEW
State Intervenors adopt the Standard of Review provided by EPA. EPA Br.

16-17.

cover, 1, EPA-HQ-OAR-2009-0234-17796 (NYSDEC Comments) (JA _); New
England Interstate Water Pollution Control Commission, Comments, Proposed
MATS Rule, at 1, EPA-HQ-OAR-2009-0234-17625 (NEIWPCC Comments) (JA
__). See also Minnesota TMDL, 20-21 (approximately thirty percent of mercury
deposition in Minnesota originates within the U.S., but beyond Minnesota’s
borders), 45 (noting that national regulation of mercury emissions from out-of-state
sources, such as electric utilities, holds most promise for reaching TMDL goals).

14 California, Connecticut, Delaware, lllinois, Maine, Maryland,
Massachusetts, Minnesota, New Hampshire, New Mexico, New York, Rhode
Island, Vermont, and the City of Baltimore were also Petitioners in New Jersey v.
EPA.
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SUMMARY OF ARGUMENT

EPA correctly determined that regulation of hazardous air pollutants from
EGUs under 8112 of the Act is “appropriate and necessary.” EGUSs are the largest
domestic source of anthropogenic mercury, and mercury contamination of state
and local waters causes serious, long-term, health and welfare effects to the public,
including vulnerable children, that is not being effectively addressed by other
provisions of the Act. Because harms caused by mercury are a result of the
cumulative effect from emissions by EGUs and other sources, EPA properly
declined to base its decision on harms caused by mercury emissions from EGUs
alone.

Once EPA determined that regulation of EGU emissions was “appropriate
and necessary,” it was required to adopt MACT standards under 8112(d). At
minimum, given Congress’s goal of protecting public health and the environment
by regulating all major hazardous air pollutant sources through comprehensive and
stringent MACT standards, EPA permissibly concluded that Congress intended
regulation of the largest source of mercury under 8112(d) following an affirmative
“appropriate and necessary” determination.

EPA also properly refrained from granting a blanket extension of time for all

publicly-owned EGUs to comply with the MATS Rule. To grant a blanket
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extension regardless of demonstrated need would have allowed continuing levels
of harmful emissions, contradicting the purpose of the Act.

ARGUMENT
l. EPA HAD AMPLE BASIS FOR ITS DETERMINATION THAT

REGULATION OF EGUs UNDER 8112 IS APPROPRIATE AND

NECESSARY.

Given the scientifically well-documented public health and environmental
effects of mercury emissions, and the fact that roughly half of domestic emissions
are attributable to EGUs and are not being controlled by other provisions of the
Act, the record strongly supports EPA’s determination that regulation of EGUs is
“appropriate and necessary” under §112.

A.  The record amply supports EPA’s conclusion that EGUs are a

major source of harmful mercury, warranting regulation under
§112.

The record flatly contradicts Petitioners’ characterization of EGUs as
making an “exceedingly small” contribution to the nation’s mercury problem. See
Joint Brief of State, Industry, and Labor Petitioners (Joint Br.) 9. EGUs account

for approximately fifty percent of national mercury emissions.™ 76 Fed. Reg.

25,002, Table 3. By 2016, after application of the other control programs in the

> The proportion of national mercury emissions attributable to EGUs has
steadily increased. In 1990, EGUs contributed less than twenty-five percent of
national mercury emissions. EPA, Memorandum: Emissions Overview:
Hazardous Air Pollutants in Support of the Final Mercury and Air Toxics
Standard, EPA-454/R-11-014, at 3 (Nov. 2011). In 2000, EGUs contributed thirty
percent of the total. 65 Fed. Reg. 79,825, 79,827/2 (Dec. 20, 2000).

-8-
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Act, EGUs will emit nearly six times more mercury than the next largest source
category.*® 1d. 25,015, Tab. 3.

Moreover, EPA found that mercury deposition from EGUs alone results in
potential mercury exposures to individuals that exceed the Reference Dose (RfD)"
In ten percent of those watersheds for which EPA had adequate data. 77 Fed. Reg.
9355/3. EGUs are a major source of mercury contamination in some of the
nation’s most iconic water bodies, including the Great Lakes and Chesapeake Bay.
76 Fed. Reg. 25,016; 77 Fed. Reg. 9341/3-9342/1.'® Without national controls on
EGU mercury emissions, the Northeast’s mercury-impaired surface waters cannot
be brought into compliance with applicable state and federal law, and the fish
dwelling in those waters cannot be made safe for regular consumption.*®

In light of the compelling record evidence, EPA reasonably, and correctly,

found that EGUs are a major source of harmful mercury emissions that needs to be

'® The next two largest sources are certain steel manufacturing furnaces and
industrial, commercial, and institutional boilers and process heaters. 76 Fed. Reg.
25,002.

' Because there is no known safe level of exposure, EPA set a RfD for
methylmercury representing the level above which there is a known increased risk
of neurological effects in children. 77 Fed. Reg. 9310/3; 9351/3.

'8 See also Southern Environmental Law Center, Comments, Proposed MATS
Rule, at 16, EPA-HQ-OAR-2009-0234-17836 (SELC Comments) (JA _ ).

¥ MassDEP Comments, 6 (JA _);: NYSDEC Comments, cover, 1 (JA _);
NEIWPCC Comments, 1 (JA ).
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addressed and, therefore, that it is “appropriate and necessary” to regulate EGU

mercury emissions under 8112 of the Act.

B.  EPA reasonably determined that mercury exposure has serious and
long-term health effects, making regulation of EGUs “appropriate and
necessary.”

There is no known safe or zero risk level of mercury exposure, 76 Fed.

Reg. 25,000/3; 77 Fed. Reg. 9351/3; even seemingly minute amounts can be

unsafe for a pregnant woman to consume.?’ Once ingested, mercury poses serious

and long-lasting health risks to people, especially to children born to women who
consumed contaminated fish during pregnancy. 76 Fed. Reg. 24,983/3; Amici Br.

17-19. Children exposed to relatively high levels of methylmercury in utero have

shown a frightening array of neurological problems, including cerebral palsy,

delayed developmental milestones, and the lowering of 1Q. 65 Fed. Reg. 79,825,

79,829/3 (Dec. 20, 2000); 76 Fed. Reg. 25,007/3; Amici Br. 18-19. As this Court

noted in Coalition of Battery Recyclers Association v. EPA, 604 F.3d 613, 618-19

(D.C. Cir. 2010) in the context of upholding EPA lead standards, “a small change

in 1Q at the level of an individual is a substantial change at the level of a

population.”

By acting to protect one of the most vulnerable segments of our population,

children, EPA has hewn closely to the goals of the Clean Air Act and 8112. See

0 MassDEP Comments, 6 (JA ).

-10 -
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Chemical Mfrs. Ass’n v. EPA, 217 F.3d 861, 866 (D.C. Cir. 2000) (“The [Act’s]
purpose is to ‘protect and enhance the quality of the Nation’s air resources so as to
promote the public health and welfare . . . .””) (quoting 42 U.S.C. 8 7401(b)(1));
Battery Recyclers, 604 F.3d at 617 (“[T]he [Act] allows protection of sensitive
subpopulations.”). Given that seven percent of women of childbearing age may
already be exposed to dangerous mercury levels, 65 Fed. Reg. 79,829/3, the serious
health effects of mercury contamination, and the limitations of the patchwork of
fish consumption advisories®* and other controls in place, national regulation of
EGU mercury emissions is not only “appropriate and necessary,” it is imperative.

C. EPA properly considered the cumulative effects of mercury when

studying the_he_alth and environmental hazards caused by EGU
mercury emissions.

Contrary to Petitioners’ contention that EPA was required to base its
decision on whether EGU mercury emissions alone harm public health and the
environment, Joint Br. 47-48, EPA correctly evaluated whether the contribution by
EGUs to the public health and environmental threats posed by mercury makes
8112 regulation “appropriate and necessary.” Petitioners disregard the
intermingled nature of mercury pollution from EGUs and other sources. Fish do

not discriminate between EGU-derived methylmercury and that from any other

source, nor do the people exposed to it. An individual who consumes more than

! SELC Comments, 12-13 (JA ).
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the RfD amount of mercury risks health damage, see 76 Fed. Reg. 25,000/3; it
makes little difference whether EGUs contributed the first or last increment of that
mercury. EPA was not required to determine whether EGUs emissions, considered
In a vacuum, expose individuals to levels over the RfD. See Grand Canyon Trust
v. FAA, 290 F.3d 339, 346 (D.C. Cir. 2002) (“an analysis cannot treat an identified
environmental concern in a vacuum.”). Even by that measure, however, EPA’s
finding that EGU emissions, alone, cause significant numbers of RfD exceedances,
77 Fed. Reg. 9355/3, defeats Petitioners’ claim that regulation of EGU emissions is
not “appropriate and necessary.”
Il.  MACT STANDARDS UNDER 8112(d) ARE REQUIRED FOR EGUs.
Petitioners argue that EPA erred in interpreting 8112(n)(1)(A) to mandate
regulation of EGU hazardous air pollutant emissions through §112(d) MACT
standards. Joint Br. 36-38. Under the plain language of the Act, however, once
EPA determined that regulation of EGU hazardous air pollutants was “appropriate
and necessary,” the statute required it to adopt such MACT standards for EGUSs.
42 U.S.C. 87412(n)(1)(A) (directing EPA to issue regulations “under this
section”); New Jersey, 517 F.3d at 582 (once EPA lists EGUs as a source category
under 8112, EGUs are subject to full requirements of the section); EPA Br. 56-58
(Petitioners’ approach foreclosed under step one of Chevron, U.S.A., Inc. v. NRDC,

467 U.S. 837, 842-43 (1984)).
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At a minimum, EPA’s interpretation is permissible under Chevron step two.
467 U.S. at 843. In the 1990 amendments, Congress mandated comprehensive
regulation of hazardous air pollutant emissions from listed major sources through
the application of MACT standards. EPA Br. 5; Amici Br. 24. EPA has already
adopted 8112(d) MACT standards regulating mercury emissions from other
combustion-related sources, e.g. industrial, commercial, and institutional boilers
and process heaters, 75 Fed. Reg. 32,005 (June 4, 2010), and stationary
combustion turbines, 69 Fed. Reg. 10,512 (Mar. 5, 2004). It defies logic that
Congress would not have intended to subject the largest source of mercury and
other hazardous air pollutants to the same strict controls, once EPA made its well-
supported finding that EGU regulation is “appropriate and necessary.”

I1l. EPA REASONABLY DECLINED TO ISSUE A BLANKET ONE-
YEAR COMPLIANCE EXTENSION TO PUBLIC POWER
AUTHORITIES.

EPA correctly refrained from issuing a one-year blanket extension to public
power authorities, reasonably opting, instead, to rely on permitting authorities to
Issue “up to a 1-year extension, on a case-by-case basis,” if additional time is
actually necessary. See 77 Fed. Reg. 9409/3. Not only is EPA’s approach
consistent with the language of 8112(i)(3) and this Court’s decisions, EPA Br. 101-

03, it promotes the overarching health-protection and pollution-reduction purposes

of 8112. To grant a blanket extension applicable to sources that could comply

-13-
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within three years® would contradict Congress’s instruction to EPA to implement
comprehensive and expeditious reductions in hazardous air pollutant emissions.
See EPA Br. 4-5; Amici Br. 24. This is particularly true for mercury because it
persists in the environment, 76 Fed. Reg. 24,999, so that any such additional delay
would increase the risk of harm to public health and the environment for an even

longer time.

22 petitioners’ own comments confirm that not all public power authorities will
need an extension. See e.g., American Public Power Association, Comments,
Proposed MATS Rule, at 26, EPA-HQ-OAR-2009-0234-17836 (JA _) (“About
one-fourth [of survey respondents] were moving forward with plans based on the
notice of proposed rule”; conceding that bidding procedures, financing and
regulatory approval processes differ considerably by state and local laws and
geography, and not all will necessarily be feasibility-constrained.).
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CONCLUSION

For all the reasons set forth above, the MATS Rule should be upheld.
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