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STATEMENT OF THE ISSUE PRESENTED BY THE STATE OF CONNECTI-
CUT AND DEPARTMENT OF CONSUMER PROTECTION AS AMICI CURIAE

1. Would application of the remoteness doctrine obviate the need for the
Court to add a business relationship standing requirement for private causes of action
brought under the Connecticut Unfair Trade Practices Act, General Statutes § 42-110a
et seq.?

Pages....3-9



Il. INTEREST OF THE AMICI CURIAE?

The statutory scheme of the Connecticut Unfair Trade Practices Act ("CUTPA"),
General Statutes 8§ 42-110a et seq., establishes a mandate for the Office of the Connecticut
Attorney General ("OAG") and the Department of Consumer Protection ("DCP") to protect
consumers from deceptive and unfair business practices. See General Statutes § 42-110a
et seq. The OAG and the DCP satisfy that mandate by, among other things, educating
consumers and by bringing administrative and judicial enforcement actions under CUTPA
against businesses that commit unfair or deceptive business practices.?

CUTPA also establishes a public policy "...to encourage [private] litigants to act as
private attorneys general and to engage in bringing actions that have as their basis unfair

or deceptive trade practices." Thames River Recycling, Inc. v. Gallo, 50 Conn. App. 767,

794-95 (1998) ("In order to encourage attorneys to accept and litigate CUTPA cases, the
legislature has provided for the award of attorney's fees and costs."). In private CUTPA
actions, the OAG must be provided with a copy of the complaint after it is filed, thereby
ensuring that the OAG and the DCP are aware of the conduct at issue. Gen-eral Statutes
§ 42-110g(c).

The amici's interest in this case thus concerns CUTPA's public policies that author-
ize and encourage private litigants to join the fight with the DCP and the OAG against those

who would harm Connecticut consumers by committing unfair and deceptive trade practic-

! Pursuant to Practice Book § 67-7, the amici represent that counsel for the named parties
did not write any part of this brief, and neither the named parties nor their counsel contrib-
uted to the cost of preparing or submitting the brief.

2 See http://www.ct.gov/dcp/cwp/view.asp?a=4303&9=506440 and
http://www.ct.gov/ag/cwp/view.asp?A=2175&0=295628.
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es. Specifically, the DCP and OAG are interested in obtaining a ruling that the remoteness
doctrine, along with the ascertainable harm requirement in CUTPA's plain language, effec-
tively limits the class of potential plaintiffs under CUTPA without contravening legislative
intent regarding the reach or remedial nature of the statute by reading in standing require-

ments not there in CUTPA's text.



[I. ARGUMENT

A. APPLICATION OF THE REMOTENESS DOCTRINE OBVIATES ANY NEED
FOR THE COURT TO ADD A BUSINESS RELATIONSHIP STANDING LIM-
ITATION TO CUTPA.

CUTPA contains an express standing limitation -- limiting potential claimants only to
those who have suffered ascertainable harm caused by unfair or deceptive business prac-
tices. Beyond this statutory standing requirement, the remoteness doctrine further effec-
tively limits the universe of potential CUTPA plaintiffs, and does so without contravening
legislative intent regarding the reach or remedial nature of the statute. Therefore, the Court
should reject the invitation to further limit private CUTPA causes of action by adding a busi-
ness relationship standing requirement that is both inconsistent with the plain meaning of
CUTPA and unnecessatry.

Under CUTPA, "[a]ny person who suffers any ascertainable loss of money or proper-
ty, real or personal, as a result of the use or employment of a method, act or practice pro-
hibited by section 42-110b, may bring an action.... " See General Statutes § 42-110g(a). As

the Court held in Ganim v. Smith & Wesson Corp., however, "CUTPA, like other statutory

and common-law claims, is [also] subject to the remoteness doctrine as a limitation on
standing." 258 Conn. 313, 373 (2001).

In Ganim, the plaintiff city and its mayor asserted private CUTPA claims against the
defendant gun manufacturers, trade associations, and retail gun sellers. See 258 Conn. at
313-33. The plaintiffs argued that the defendants deceptively advertised that the guns the
defendants manufactured and sold would make the city's residents safer when, in truth, the
guns caused more injuries and deaths, adding to the city's emergency services expenses
and driving down economic development. See id.

The defendants argued that the plaintiffs lacked standing to assert the CUTPA

-3-



claims because the putative harm was "...too remote, indirect and derivative with respect to
the defendants' alleged conduct.” Id. at 344. In guiding its analysis of the plaintiffs' stand-
ing the Court conducted a proximate cause analysis appropriate under General Statutes 8
42-110g(a), and applied the following general principles established by the remoteness
doctrine:

First, the more indirect an injury is, the more difficult it becomes to determine

the amount of plaintiff's damages attributable to the wrongdoing as opposed

to other, independent factors. Second, recognizing claims by the indirectly

injured would require courts to adopt complicated rules apportioning damag-

es among plaintiffs removed at different levels of injury from the violative

acts, in order to avoid the risk of multiple recoveries. Third, struggling with

the first two problems is unnecessary where there are directly injured parties

who can remedy the harm without these attendant problems.

Id. at 353. The Court concluded that the plaintiffs’ harm was indirect, remote and derivative
with respect to the defendants' conduct, and that the plaintiffs therefore lacked standing to
assert their CUTPA claims. See id. at 372.

Because the Court's application of the remoteness doctrine and proximate cause
analysis effectively restricted the class of potential private litigants under CUTPA, the Court
specifically declined to add a business relationship standing requirement to CUTPA. See
id. at 372. (The conclusion to apply the remoteness doctrine "renders it unnecessary to

consider whether CUTPA standing is confined to consumers, competitors and those in

some business or commercial relationship with the defendants.").

Similarly, in Vacco v. Microsoft Corp., the Court applied the remoteness doctrine and
proximate cause analysis in finding that the plaintiff lacked standing to assert a CUTPA
cause of action. See 260 Conn. 59, 90-92 (2002). There, the Court held that the plaintiff,
an indirect purchaser of the defendant's computer software, lacked standing to assert a

CUTPA claim because the allegedly inflated price he paid for the software was too remote
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from the defendant's putative anti-competitive marketplace conduct. See id.

As it did in Ganim and Vacco, the Court here should hold that the proper test for de-

termining legal sufficiently is not whether the allegations support some business relation-
ship; rather, the proper test for determining legal sufficiency and standing is the application
of the remoteness doctrine and proximate cause analysis. The doctrines of remoteness
and proximate cause are adequate to provide some limit on the class of potential plaintiffs
under CUTPA while not contravening legislative intent regarding the reach or remedial na-

ture of the statute by reading in standing requirements not present in the text.*

B. THE TRIAL COURT ERRED BY DISREGARDING THE REMOTENESS
DOCTRINE AND ADDING A BUSINESS RELATIONSHIP STANDING RE-
QUIREMENT TO CUTPA.

In adding a business relationship standing requirement to CUTPA, the trial court dis-

regarded the Court's holdings in Ganim and Vacco which, as discussed above, established

the remoteness doctrine as the proper standing limitation beyond CUTPA's own required
showing of ascertainable harm caused by unfair or deceptive business practices. The trial

court relied in part on the Court's decision in Ventres v. Goodspeed Airport, LLC, 275 Conn.

105, 157 (2005), and the Appellate Court's decision in Pinette v. McLaughlin, 96 Conn.

App. 769, cert. denied 280 Conn. 929 (2006).* The trial court's reliance on those decisions,

however, was misplaced. The Court should therefore reaffirm that Ganim and Vacco es-

tablish the proper standing review for private CUTPA causes of action, and decline to add a

% The trial court in the instant case did not address the remoteness doctrine and its appli-

cation to the allegations. The amici do not suggest that the application of the remoteness

doctrine would prevent the plaintiffs in the present matter from pursuing this case. Rather,
the court erred in striking the plaintiffs' case because of the lack of an allegation of a direct
business relationship.

* See Memorandum of Decision, pp. 40-43.



business relationship standing requirement to CUTPA.

In Ventres, the parties were merely neighbors, and the harm did not result from the
conduct of any trade or commerce. See 275 Conn. at 155-58. The Court held that the
plaintiff landowners lacked standing to assert a CUTPA claim against the alleged trespass-
ing defendants for clear-cutting the plaintiffs' land in the process of expanding the defend-
ants' airport runway. See id. The plaintiffs lacked standing, the Court held, because
"...before the clear-cutting, the relationship [between the parties] was merely one of neigh-
boring landowners. After the clear-cutting, the relationship was one of landowner and tres-
passer." Id. The Court rejected the plaintiffs' argument that a CUTPA plaintiff is not re-
quired to allege any business relationship because plaintiffs failed to provide any authority
supporting the argument. 1d. at 157.

The Court made a comparison reference to Macomber v. Travelers Prop. & Cas.

Corp., 261 Conn. 620, 643 (2002). See id. In Macomber, the Court held that plaintiff au-
tomobile accident victims had standing under CUTPA to assert claims against the defend-
ant liability insurer, its brokers, annuity issuer, and their parent corporation. See 261 Conn.
at 643. The plaintiffs claimed that they suffered ascertainable harm arising out of unfair
and deceptive business practices committed by the defendants relating to structured acci-
dent settlements. See id. The plaintiffs had standing, the Court reasoned, because as "we
previously have stated in no uncertain terms...CUTPA imposes no requirement of a con-
sumer relationship.” Id. (emphasis added.)

The Court in Ventres thus references Macomber only for a very limited proposition:

although CUTPA imposes no requirement of a consumer relationship, it may impose other

types of relationship requirements (including a business relationship requirement). See id.



at 157, 881 A.2d at 970. That the plaintiffs in Ventres failed to provide authority to the con-
trary undermined their argument that they did not need to show a business relationship be-

tween the landowners and alleged trespassers. See id.; but see, e.q., Larsen Chelsey Re-

alty Co. v. Larsen, 232 Conn. 480, 492-97 (1995) (Noting that the language of General

Statutes § 42-110g(a) does not single out any particular relationship as conferring CUTPA
standing).

Under Ganim and Vacco, however, the Court held that a decision on the issue was

obviated by simply applying the remoteness doctrine and proximate cause analysis to
CUTPA standing. See 260 Conn. at 90-92; 258 Conn. at 372 ("This conclusion renders it
unnecessary to consider whether CUTPA standing is confined to consumers, competitors
and those in some business or commercial relationship with the defendants.”). The trial

court's reliance on Ventres is therefore misplaced.

Similarly, the trial court's reliance on the Appellate Court's decision in Pinette is mis-
placed. See 96 Conn. App. 769. In Pinette, the Appellate Court held that a tenant who
slipped and fell outside another tenant's apartment had no standing to bring a CUTPA claim
against the defendant property owners. See id. at 771. Citing Ventres and (in error) Vac-
co, the Appellate Court held that the plaintiff's lacked standing because she lacked a busi-
ness relationship with the defendant. See id. at 778.

Again, however, under Ganim and Vacco, the Court held that applying the remote-

ness doctrine and conducting the proximate cause analysis to CUTPA standing under
General Statutes § 42-110g(a) renders it unnecessary to even consider adding a business
relationship standing requirement to CUTPA. See 260 Conn. at 90-92; 258 Conn. at 372.

The trial court's reliance on Pinette is thus misplaced. The Court should therefore reaffirm



that Ganim and Vacco establish the proper standing review for private CUTPA causes of

action, and decline to add a business relationship standing requirement to CUTPA.

C. ADDING A BUSINESS RELATIONSHIP STANDING REQUIREMENT TO
CUTPA WOULD CONTRAVENE CONNECTICUT'S PLAIN MEANING
RULE AND THE PRINCIPLE THAT CUTPA SHOULD BE CONSTRUED
LIBERALLY TO EFFECTUATE ITS PUBLIC POLICY GOALS.

The Court should not add a business relationship standing requirement to CUTPA
because to do so would contravene Connecticut's Plain Meaning Rule and the principle that
CUTPA should be construed liberally to effectuate its public policy goals.

Under Connecticut's Plain Meaning Rule, the Court must look to the plain and un-
ambiguous text of a statute in order to ascertain the meaning of the statute. See General

Statutes 8§ 1-2z; Chestnut Point Realty, LLC v. Town of E. Windsor, 324 Conn. 528, 533

(2017); State of Connecticut v. Brown, 310 Conn. 693 (2013) ("When construing a statute,

our fundamental objective is to ascertain and give effect to the apparent intent of the legis-
lature.").

Here, the clear intent of the legislature, manifest in CUTPA's plain and unambiguous
text, is to authorize "[a]ny person who suffers any ascertainable loss of money or property,
real or personal, as a result of the use or employment of a method, act or practice prohibit-
ed by section 42-110b, [to] bring an action...." General Statutes § 42-110g(a). The legisla-
ture did not intend to limit any further those who may bring a CUTPA claim, as evidenced

by the lack of any other restrictive requirements. See e.g., Larsen, 232 Conn. at 497;

McLaughlin Ford, Inc. v. Ford Motor Co., 192 Conn. 558, 566 (1984) ("The statute's cover-
age is broad and its purpose remedial.").
In fact, by CUTPA's own terms "[i]t is the intention of the legislature that this chapter

be remedial and be so construed." General Statutes § 42-110b(d). As such CUTPA must
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"be liberally construed in favor of those whom the legislature intended to benefit." Larsen,
232 Conn. at 492.

Here, to add a business relationship standing requirement would contravene Con-
necticut's the Plain Meaning Rule by setting aside the clear intent of the legislature manifest
in the unambiguous text of CUTPA conferring standing to assert a claim to any person who
has suffered an ascertainable harm as a result of unfair or deceptive business practice. It
would also require an illiberal interpretation of CUTPA, also contrary to the intent of the leg-
islature. The Court should not therefore add a business relationship standing requirement

to CUTPA, and instead reaffirm that Ganim and Vacco establish the proper standing review

for private CUTPA causes of action.

IV. CONCLUSION

For the reasons stated herein, the Court should answer the certified question "yes."
RESPECTFULLY SUBMITTED,

STATE OF CONNECTICUT,

DEPARTMENT OF CONSUMER PRO-
TECTION,

GEORGE JEPSEN
ATTORNEY GENERAL,
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