OFFICE OF ADJUDICATIONS

IN THE MATTER OF : APPLICATION NO. 200600989

MONTVILLE COMMONS DAM : NOVEMBER 3, 2006

PROPOSED FINAL DECISION

The co-applicants, Second Family, LLC and Home Depot U.S.A., Inc. have
submitted a revised application to the Department of Environmental Protection Bureau of
Water Protection and Land Reuse, Inland Water Resources Division seeking a permit to
remove an existing earthen dam at property known as the Montville Commons Shopping
Center in Montville, Connecticut. The co-applicants and DEP staff have submitted the

attached Stipulation on Findings of Fact and Conclusions of Law (Attachment A).

This Stipulation satisfactorily conveys the factual findings and legal conclusions
necessary to support a determination that the proposed activity, if conducted in
accordance with the terms and conditions of the draft permit (Attachment B), will comply
with the requirements of General Statutes 822a-403(b), including the provisions of
§§22a-36 through 22a-45.' | therefore adopt the Stipulation as my proposed final

decision in this matter and recommend that the Commissioner issue the requested permit.

/s/ Janice B. Deshais
Janice B. Deshais, Director
Hearing Officer

Y note the following clarification of Paragraph 25 of the Stipulation. The citations to the transcript in 25a.
—c. should be: 25a. (Tr., p.43); 25b. (Tr. pp. 42,43); 25¢. (Tr. p. 42).
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LEVYE‘;D RONEY
LAWYERS COUNSELQORS RC.

Pond View Corporate Center 74 Bailterson Park Road  Farmington, CT 06032
T 860.676.3000 F 850.676.3200 www.ldlaw.com

DATE: 10/30/06

TO: JANICE DESHAIS 424-4052
PATRICIA HORGAN 308-5386
THEODORE FICHTENHOLTZ 760-6148
EDWARD LYNCH 383-0550
JOHN ROBINSON 560-5907
EUGENE ROBIDA 424-4075
RON OCHSNER (860) 659-9368
JAMES SULLIVAN 247-4201

THOMAS CODY/JOHN CASEY 275-8299
FROM: JEFFREY J. MIRMAN
FILE NO: 333333

RE: MONTVILLE COMMONS DAM
AFPPLICATION NO: DS0O-05-12

COMMENTS:

This fax consists of 13 pages, including this cover sheet.

If you do not receive any of these pages properly, please contact Kathleen Albino
at 860.676.3212

CONFIDENTIALITY NOTE

This document accompanying this facsimile trangmigsion conta:ng information from the law firm of Levy & Droney, P.C. which
is confidential, and/or legally privileged. The information is intended only for the use of the individual or entity named on this
facsimile sheet. If you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution, or the
taking of any action in reliance on the contents of this faxed information is strictly prohibited and that the document should be
returned to this firm immediately. [n this regard, if you have received this transmission, in error, please notify us by telephone
immediately, $0 that we ean arrange for the return of the origina’ documents to us at no cost to you.

IRS CIRCULAR 230 NOTICE: To ensure compliance with IRS requirem znts, we inform you that any U 5. tax advice contained in this
communication (including any attachments) i3 nol Intended or writtan to be used, and cannot be used, for the purpose of aveiding tax penalties
of in connaction with promoting or marketing materials,

LEVY & DRONEY, P.C. practices law in the area of;

Construction Law and Litigation, Corporate Representation, Jomestic Relations, Employment Law and Labor Relations,
Environmental Law, Estate planning and Probate, Foreclosures, General Business Litigation, Health Care Law, Land use and
Zoning, Mergers and Acquisitions, Municipal Financing, Persenal Injury, Real Estate Conveyance and Finanging, Secured and
Unsecured Lending, Securities/Public Offerings and Private Placements, Title Insurance Representation and Litigation Venture
Capital. -
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Fond View Corporate Center
74 Batterson Park Road
Farmington, CT 06033

LEVYCYDRONEY P.0. Box 887,
PC Farmington, CT 060340887

LAWYERS ™ COUNSELORs "~ A60.676.2000 I

JEFFREY J. MIRMAN 860.670.3200 F

860, 676.2120 www ldlaw.com

Imigan@idiaw. com

Cctober 30, 2006
VIA HAND DELIVERY

Janice B. Deshais

Hearing Officer

State of Connecticut

Department of Environmental Protection
Office of Adjudications

79 Eim Street

‘Hartford, CT 06106-5127

Re: Application No. DS0O-05-12
In The Matter Of Montville Commons Dam

Dear Ms. Deshais:

Please find enclosed a Stipulation of Findings of Fact and Conclusions of
Law in the above-referenced matter. The parties have stipulated, and continue
to stipulate, that all of the parties’ exhibits should be admitted as part of the
Record. None of the exhibits have been withdrawn.

Very truly yours,

;"'\- RONEY, P.‘C.

JJM/Kka
Enclosure
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STATE OF CONNECTICUT
DEPARTMENT OF ENVIRONMENTAL PROTECTION
OFFICE OF ADJUDICATIONS

APPLICATION NO.
: DSO0-05-12
IN THE MATTER OF : (200600989)
MONTVILLE COMMONS DAM OCTOBER 30, 2006

STIPULATION ON FINDINGS OF FACT AND CONCLUSIONS OF LAW

Second Family, LLC and Home Depot U.S.A., Inc. (the “applicants” or the “co-
applicants™) applied to the State of Connecticut Department of Environmental Protection Bureau
of Water Management & Land Reuse, Inland Water Resources Division, (“TWRD™) on April 4,
2006 for a permit to remove an cxisting exrthen dam and construct another earthen dam at
property known as Montville Commons Shopping Center, located at 1980 Norwich New London
Turnpike (Route 32) in Montville, Connecticut (“Montville Commons™). A revised dam
application was submitted by the Applicants to the TWRD on August 18, 2006 for review. The
revised dam application was submitted soiely for the removal of the existing dam,

The parties to this proceeding are the IWRD, the co-applicant Home Depot U.8.A., Inc.
(“Home Depot”™) and the co-applicant Second Family, LLC (“Second Family™). Stop & Shop
Supermarket Company LLC, Manafort Biothers, Incorporated and certain residents of Podurgiel

Lane, Montville, CT have intervened in this matter.

1
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The parties stipulate to the following Proposed Findings of Fact and Proposed
Conclusions of Law together with a proposed permit (DEP Exh. 22) and request that the Hearing
Officer adopt these Proposed Findings of T act and Proposed Conclusions of Law and the
proposed permit in her Draft Final Decision to be submitted to the Commissioner of
Environmental Protection.

PROPOSED FINDINGS OF FACT

Procedural History.

1. On April 4, 2006, Second Family and Home Depot, as co-applicants, submitted
application No. DS§-05-12, also referred to as application No. 200600989, for a dam construction
permit in ¢connection with an existing earthen embankment dam, commonly ¢alled the Mentville
Commons Dam, on the northeast comer of property located west of Connecticut State Route 32,
between Podurgiel Drive and Fielding Terrace in Montville, Connecticut, (APP Exh. 1-3).

2, Second Family is a Conneclicut limited liability company having a business
address of 433 South Main Strect, Suite 218, West Hartford, Comecticut 06110. Home Depot
is a Delaware corporation registered to do business in Connecticut with a business address at
Onc Commercial Plaza, Hartford, Connecticut 06103, Home Depot maintains a New England
Division office at 15 Dan Road, Canton, Massachusetts 02021,

3. On May 19, 2006, IWRD s:aff issued a memorandum proposing approval of
application No. [D8-05-12. (DEP Exh. 11). On May 29, 2006, JWRD staff gave notice that the
Department of Environmental Protection (“DEP”) had madc a tentative decision to approve the

application pursuant to Conn. Gen. Stat. Szction 22a-403. (DEP Exh. 1).

MEI\5932184.2
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4. On or about May 2, 2006, the DEP received a petition signed by more than
twenty-five persons requesting that a public hearing be held regarding the application. (DEP
Exh, 17). The matter was then assigned to the Hearing Officer Janice Deshais (“Hearing
Officer™).

5. On July 6, 2006, the I-Ilearing Officer granted intervenor status to Manafort
Brothers, Incorporated, Stop & Shop Supermarket Company LLC, and certain residents of
Podurgiel Lane, pursuant to Conn, Gen. S1at. Section 4-177a(b).

6. On June 20, 2006, the TWRD staff provided notice, pursuant to Conn. Gen, Stat.
Scction 22a-6(d), to the public that a public hearing had been requested regarding the application
and that such hearing was scheduled for 6:30 p.m. on August 3, 2006 at the Montville Town
Hall. (DEP Exh. 2).

7. On July 18, 2006, pursuant to Conn. Gen. Stat, Section 22a-403(b), the Hearing
Officer conducted a site visit, at which all parties were present.

8. On August 18, 2006, the cc-applicants submitted revisions to their application,
which eliminated construction of the new =arthcn dam, to the DEP. (APP Exh. 7-9). The
Hearing Officer then issued an order postponing the hearing scheduled for August 3, 2006,

9. IWRD staff reviewed the revised application for removal of the existing earthen
dam and proposed a draft permit No. DS-05-12, which, if issued by the Commissioner of
Environmental Protection, would permit the co-applicants to remove the dam as depicted in the
set of ten plan sheets submitted in connection with the revised application. (DEP Exh. 22).

10.  On August 24, 2006, the IWRD staff provided notice, pursuant to Conn. Gen.

Stat. Section 22a-6(d), to the public that a public hearing had becn requested regarding the

3
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application and that such hearing was scheduled for 6:00 p.m. on October 5, 2006 in the
Montville Town Council Chambers at the Montville Town Hall. (DEP Exh. 23).

11.  On September 1, 2006, IWRD staff gave notice that DEP had made a tentative
decision to approve thle apﬁlication, as revised, pursuant to Conn. Gen. Stat, Section 22a-403,
and on September 1, 2006, IWRD staff propoéed a revised drafi Permit No, DS-05-12. (DEP
Exh. 22, 23).

12, A hearing was held on the rzvised application on the evening of Qctober 5, 2006
at Montville Town Hall. At the hearing, the partics presented evidence and testimony that the
proposed removal of the dam complied with all requirements of Conn. Gen. Stat. Section 22a-
403. The hearing concluded the same evening and the record of these procecdings closed on
October 5, 2006.

13,  The parties stipulated to the admission of all of the exhibits listed on the attached
Prehearing Submissions, comprising IWRJ) stafl"s exhibits 1 through 23 and co-applicants’
exhibits 1 through 9. In addition, the pariics have agreed to the admission of co-applicants’
exhibits 10 through 12, which were not lisied on the co-applicants’ Prehearing Submissions and
were admitted without objcction at the putlic hearing of this matter on Qctober 5, 2006, The

record does not contain any exhibits submitied by any intervenor.'

! Two exhibits were submitted by the intervening residents; however, in response to the co-
applicants’ revisions to the application, counsel for the intervening residents withdrew both
exhibits prior to the commencement of the public hearing,

4
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The Proposed Project

14.  The base of the existing detention basin dam (which is to be removed) is at an
elevation of 186 fect and the top of the basin’s earthen dam cmbankment is at an elevation of 200
feet. Following the removal of the existing dam, a detention basin is proposed to be constructed
by excavating below the grade that existed prior to any construction on the site, so that the
bottom elevation of the proposed excavated basin vﬁ]] be at an elevation of 166 feet. The top of
thc proposed basin will be at an elevation of 183 feet, or the grade existing prior to any
construction at the site. The proposed new excavated detention basin (“new detention basin™)
will be able to contain a volume of water well in excess of the storage volume needed for a 100
year storm event, which is approximately 7.2 acre-fect, a standard to which detention basins arc
typically designed. (Tr, pp. 17-19)°

15.  The construction of the new detention basin is designed to take place from south
to north, so that the new detention basin will be constructed as the existing earthen dam
cmbankment i3 being removed. The temporary pumping system, which is currently in place, will
continue to be utilized during construction. The temporary pumping system will be relocated
from time to time as construction progresses. The bypass pumping will remain operational until
the new detention basin is constructed, including (1) the structures which will be utilized to carry
the water through the catchment area, (ii) a cutoff trench 1o protect the groundwater levels in the

existing wetlands and (iii) an emergency spillway. (Tr., pp. 23-27).

Z Reference to the transcript of proceedings of the October 5, 2006 Hearing will be noted as

GG(TI“? p. “—).SS

MEI\59321584.2
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16.  Upon completion, the area where the existing earthen dam embankment is located
will look much as it did prior to its construction, The area will be flattened and seeded, so that it
will appear as a meadow. The earthen dami embankment will be completely removed and the
new detention basin will not be visible when the area is viewed from Podurgiel Lane. The area
will appear as a grassy meadow and the landscape buffer planting that has been installed along
the north slope of the project will be continucd through the area where the earthen dam
embankment was located previously. (Tr., pp. 27-28)

Alternatives Considered.

17.  Alternatives to removal of the existing earthen dam and subsequent construction
of the new detention basin were considered. The co-applicants considered reconstruction of the
existing earthen dam embankment, a proposal which was tentatively approved by IWRD staff.
That proposal was deemed less desirable, because that proposal required additional maintenance
and, in the event of a failure of the embankment, it could result in a greater relcase of water than
would result from the overflow of an excavated detention basin. The previously proposed dam
embankment is also subject to a greater chance of erosion should it not be properly maintained.
An excavated basin has a lesser risk of erosion resulting from its overflow. (Tr., pp. 30-31)

18.  The co-applicants also considered other alternatives, including locating the
detention basin at the south parking area of the property. This alternative was not deemed
feasible because the grade of the site would require pumping of storm water from other portions
of the sitc and the depth of the basin would be limited because of high groundwater levels in this

area. (Tr, p. 32)

MET\5932184.2
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19.  Subsurface dctention with pipes and chambers was also evaluated, but considered
less desirable because of high groundwater in the north and south parking lot areas and storage
limitations. Morcover, a portion of the existing basin would still need to be maintained. (Tr., p.
32

20.  The co-applicants also considered subsurface infiltration or percolating the storm
water into the ground at various locations, but the level of the groundwater to the south and
saturation of the soil in the arca of the retaining wall in the south made that alternative not
feasible. (Tr., pp. 32-33)

21.  The removal of the existing earthen dam embankment and the subsequent
excavation of a detention basin eliminates the potential for dam failure. The excavated basin is
much like a pond or lake which may overilow, but not result in erosion or a release of the
contents of the pond. (Tr., pp. 34; 37)

IWRD Staff Analysis

22.  Mr. Eugenc Robida, Civil lingincer III with IWRD, was responsible for
evaluating the initial application, and the zmendcd application. At Mr. Robida’s request (Tr., p.
41), the DEP’s Fisheries Division reviewed the application, and concluded that the detention
basin is “not located near any perenial [sic] watercowrses,” and there are “no direct fishery
resource ¢oncerns.” (DEP Exh. 20).

23.  Mr. Robida also requested (Tr., p. 41) that the application be reviewed to
determine its impact to wetlands and watercourses. ITWRD staff concluded that there were “no

direct wetland impacts expected from removal of the dam.” (DEP Exh, 21)

MHI\S932184.2
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24,  Mr. Robida reviewed the components of the application, including the staged
construction sequence; the hydraulics and hydrology of the proposed excavated basin to confirm
that the structure will be able to safely cortain a 100-ycar storm; and reviewed the reports from
DEP’s Fisheries and Inland Wetlands staf.  Mr. Robida recommended that a permit be issued
(Tr.. pp. 42-43). Mr. Robida further concluded that the proposed removal will have no adverse
impact upon the safety of persons or property (Tt., p. 43).

25.  Mr. Robida testified regarding the statutory factors for consideration which were
evaluated in conjunction with this permit as required by Conn. Gen. Stat. Section 22a-403(b).
His testimony states:

a. The proposed dam removal would not adversely impact the safety ol persons or
property (Trt., p. 3.9). |

b. DEP Fisheries determined "hat fish passage at the site is not required in
conjunction with the removal of the earthcn dam (Tr., p. 38, 39).

¢ Review by DEP’s Inland Wetlands staff stated there are no impacts to the
wetlands due to the dam removal project (Ir., p. 38).‘

Lcgal Standard

1. Conn. Gen. Stat. Section 2.1a-403, states, in relevant part, that:

(b) The commissioner or his repre:entative, engineer or consultant shall determine the
impact of the construction work o the environment, on the safety of persons and
property and on the inland wetlands and watercourses of the state in accordance with the
provisions of sections 22a-36 to 2Z.a-45, inclusive, and shall further detcrmine the need
for a fishway in accordance with the provisions of section 26-136, and shall examine the
documents and inspect the site, and, upon approval thereof, the commissioner shall issue
a permit authorizing the proposed construction work under such conditions as the
commissioner may dircct. . .. An applicant for a permit issued under this section to alter,

MEDS932184.2
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rebuild, repair or remove an existing darm shall not be required to obtain a permit under

sections 22a-36 to 22a-45a, inclusive, or section 22a-342 or 22a-368. An applicant for a

permit issued under this section to construct a new dam shall not be required to obtain a

permit under sections 22a-36 to 22a-45a, inclusive, for such construction.

PROPOSED CONCLUSIONS OF LAW

The primary issue in this proceedirg is whether the application for removal of the
existing earthen dam embankment in the northeast corner of the Montville Commons site
conforms to the requirements of Conn. Gen, Stat. Section 22a-403(b), including the provisions of
Comn. Gen. Stat. Sections 22a-36 to 22a-43, inclusive. The following proposed conclusions of
law address this issue.

1. Environmental Impact of th.e Proposal. The construction work 1o be
performed pursuant to the application for 1emoval of the existiné earthen dam embankment will
have minimal or no impact upon the environment, on the safety of persons and property and on
the inland wetlands and watercourses of th.e state in accordance with the provisions of Conn.
Gen. Stat. Sections 22a-36 to 22a-45, inclusive.

2. Fishway. The need for a fishway in accordance with the provisions of Conn,
Gen. Stat. Section 26-136 has been considered and determined not to be necessary.

3. Alternatives to the Proposal. There is no feasible or prudent alternative to the
removal of the existing carthen dam embankment which Woﬁ]d have less impact upon the

environment or upon the safety of persons and property or on the inland wetlands and

watercourses of the state,

MENS932184.2
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4, Removal of the earthen darm embankment is consistent with the policies and
requirements of Conn. Gen, Stat. Scetion {!2a-403(b) and Section 22a-36 to 22a-45 inclusive,

particularly the factors listcd in Section 22a-41.

ww
STIPULATED and AGREED TO this D *__ day of October, 2006:

INLAND WATER RESOURCES

DIVISION, BUREAU OF

WATER MANAGEMENT & LAND REVSE

DEPARTMENTOQF ENVIRONMENT

PROTECTION SECOND FAMILY, LLC

Wesley Marsh
Inland Water Resources Division

Department of Environmental Protection FOn Py,
79 Elm Street P.O. Box 887
Hartford, CT 06106-5127 Farmington, CT 06034

Its Attorneys

HOME DEPOT U.5.A., INC.

By

John Robinson, Esq.
MCCARTER & ENGLISH, LLP
185 Asylum Street

Hartford, CT 06103

Its Attorneys
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4, Removal of the earthen dam embankicent is consistent with the policies and
requireroents of Conn. Gen. Stat. Section 22a-403(b) and Section 22a-36 to 222-45 inclusive,
particularly the factors listed in Section 22a-41.

STIPULATED and AGREED TO this 0 " day of October, 2006:

INLAND WATER RESOURCES
DIVISION, BUREAU OF

WATER MANAGEMENT & LAND REUSE
DEPARTMENTOF ENVIRONMENT

PROTECTION SECOND FAMILY, LLC

By By
Wesley Marsh Jefirey J. Mirman, Esq.
Inland Water Resources Division LEVY & DRONEY, P.C.
Department of BEnvironmental Protec fion, 74 Batterson Park Road
79 Elm Street P.Q. Box 887
Hartford, CT 06106-5127 Farmington, CT 06034

Its Attorneys

HOME DE Wﬂ
B . %

YoherRobinson, Esq.’ .
MCCARTER & ENGLISH, LLFP
185 Asylum Street

Hartford, CT 06103

Its Attorneys

10
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4, Removal of the earthen dam embankment is consistent with the policies and
requirements of Conn, Gen. Stat, Section 222-403(b) and Section 22a-36 to 222-45 inclusive,

particularly the factors listed in Section 22a-41.

STIPULATED and AGREED TOthis _ ___day of October, 2006:

INLAND WATER RESOURCES
DIVISION, BUREAU OF

WATER MANAGEMENT & LAND REUSE
DEPARTMENTOF ENVIRONMENT

PROTECTION SECOND FAMILY, LLC

By %M By
Wesley h Jeffrey J. Mirman, Esq.
Inland Water Resources Division LEVY & DRONEY, P.C.
Department of Environmental Protection 74 Batterson Park Road
79 Elm Sireet P.0. Box 887
Hartford, CT 06106-5127 Farmington, CT 06034

Its Aftomeys

HOME DEPOT U.8.A., INC.
By

John Robinson, Esq.
MCCARTER & ENGLISH, LLP
185 Asylum Sueet

Hartford, CT 06103

Its Attomeys

10
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-

CERTIFICATION OF SERVICE +i

—

I hereby certify that a copy of the Joregoing was delivered via facsimile on this-"~ day
of October, 2006, to the following:

Janice B. Deshais, Director

Hearing Officer

State of Connecticut

Department of Environmental Protection
Office of Adjudications

79 Elm Street

Hartford, CT

Fax: 424-4052

Patricia A. Horgan, Esq.
Assistant Attorneys General
P.O. Box 120

Hartford, CT 06141

Fax: 808-5386

Theodore Fichtenholtz, Esq.

433 South Main Street, Suite 218
West Hartford, CT 06110

Fax: 760-6148

Edward Lynch, Esq.

Anderson, Reynolds & Lynch, LLP
P.O. Box 235

New Britain, CT 06050

Fax: 893-0550

John Robinson, Esq.
McCarter & English, LLP
CityPlace I

Hartford, CT 06103
Fax: 560-5907

Eugene Robida

Department of Environmental Protection
Inland Water Resources Division

79 Elm Strect

Hartford, CT 06106-5127

Fax: 424-4075

11
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Ron Ochsner, Esq.
Town of Montville
Fax: 659-9368

James Sullivan, Esq.

Howard, Kohn, Sprague & FitzGerald, LLP
237 Buckingham Street

P.O. Box 261798

Hartford, CT 06126

Fax: 247-4201

Thomas P, Cody, Esq.
John P. Casey, Esq.
Robinson & Cole, LLP
280 Trumbull Street
Hartford, CT 06103-3597
Fax: 275-8299

12
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PERMIT

Permittees: Second Family, LLC Home Depot U.S.A., Inc.
433 South Main St. New England Division Office
Suite 218 15 Dan Road
West Hartford, CT 06110  Canton, MA 02021

Permit No.: DS-05-12

CT Dam Inv. No.: 8640
Town: Montville

Pursuant to Section 22a-403 of the Connecticut General Statutes, Second Family, LLC and Home
Depot U.S.A., Inc. ("permittees’) are hereby permitted to conduct activities at the Montville
Commons Dam ("the dam™") in Montville, Connecticut as set forth in dam construction permit
application #DS-05-12.

This application includes a set of ten plan sheets are entitled "Montville Commons, Conn. State
Route No. 32, Montville Connecticut Dam Construction Permit Application dated March, 2006,
revised 8/18/06. Fuss& O'Nelll, Inc. prepared sheet nos. GI.0.1, GI.0.2, CG2-4,CU.5.1and CI.5.1
and bear the seal of Philip W. Moreschi P.E. Connecticut Professional Engineer Registration
#12823. GZA Geoenvironmental Inc. prepared Figures 1 through 4 and bear the seal of Russell J.
Morgan, P.E. Connecticut Professional Engineer Registration #14911.

Authorized Activity

Specifically, the permittees are authorized to remove the dam as depicted in the above-referenced
plans.

The Department of Environmental Protection’s authorization of the dam removal as described
above does not include the excavated detention basin, appurtenant piping or associated drainage
structures nor does it relieve the permittees from obtaining any required municipal approvals.

This permit is subject to and does not derogate any present or future property rights or other rights
and all public and privaterightsand to any federal, state, or local laws or regulations pertinent to the
property or activity hereby. This authorization is subject to the following conditions:

PERMITTEES FAILURE TO COMPLY WITH THE TERMS AND CONDITIONS OF
THISPERMIT MAY SUBJECT PERMITTEE AND PERMITTEES CONTRACTOR(STO
ENFORCEMENT ACTIONSAND PENALTIESASPROVIDED BY LAW




Permit
DS-05-12
Page 2 of 5

Specia conditions:

1 The applicant shall assurethat authorized activities are performed in accordance with
the conditions of the General Permit for the Discharge of Stormwater and
Dewatering Wastewaters A ssociated with the Construction Activities, issued 10/1/02
and modified 4/8/04.

General Conditions

1. I nitiation and Completion of Construction

A. Permittees shall notify the Commissioner in writing no less than seven (7)
days prior to commencement of permitted activities and no less than seven
(7) daysfollowing completion of permitted activities.

B. The permittees shall, pursuant to Section 22a-377(b)-1(a)(16)C of the
Regulations of Connecticut State Agencies, notify the Commissioner and any
potentially affected water company in writing at least seven (7) days prior
to thelowering of theimpoundment for the purpose of undertaking permitted
activities.

C. The Department of Environmental Protection shall be notified at |east forty-
eight (48) hours prior to drawdown of theimpoundment, in accordance with
Section 26-138 of the Connecticut General Statutes. Such notification shall
be madeto the Inland FisheriesDivision, 79 Elm Street, Hartford, CT 06106-
5127, telephone no. 424-3474.

2. Expiration of Permit

A. The activities authorized herein shall be completed on or before December
31, 2007 unless this permit is specifically renewed.

B. Thispermit may be revoked, suspended, or modified in accordance with law,
including but not limited to the Regulations of Connecticut State Agencies
Section 22a-3a-5(d).
3. Permit Compliance

A. Thispermit and acopy of the approved plans and specifications shall be kept
at the project site and made avail able to the Commissioner at any timeduring
the construction of permitted activities.



Permit
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B. Permitted activities shall be performed under the supervision of an engineer
who is licensed to practice in the State of Connecticut and who is familiar
with dam construction. Said engineer shall, upon completion of the
permitted activities, certify to the Commissioner inwriting that the permitted
activities have been completed according to the approved plans and
specifications.

C. The permittees may not modify the permitted plans and specifications
without  the prior written approval of the Commissioner.

D. Within thirty (30) days of completion of the permitted activities, permittees
shall submit to the Commissioner record drawings depicting the dam
construction as completed, including any deviationsfrom the approved plans
and specifications. Said drawings shall be prepared and sealed by the
engineer who oversaw the construction.

4. Fishway Regquirements

The Commissioner has determined in accordance with Section 26-136 of the Connecticut
General Statutesthat at thistime afishway is not required at this dam.

5. Reliance on Application

In evaluating the permittees application, the Commissioner has relied on information
provided by the permittees. If such information subsequently proves to have been false,
deceptive, incomplete or inaccurate, this permit may be modified, suspended or revoked.

6. Best M anagement Practices

In constructing the activities authorized herein, the permittees shall use construction methods
that minimize sedimentation and erosion and prevent pollution. Such practicesinclude but
are not necessarily limited to the following:

A. All authorized activities shall be performed in such a manner as to minimize
resuspension of sediments and subsequent siltation, and to prevent construction
materials and debris from entering wetlands or watercourses.

B. No construction vehicles shall be stored, serviced, washed or flushed out in a
location where leaks, spillage, waste materials, cleanersor waterswill beintroduced
or flow into wetlands or watercourses.

C. Haybales, mulch, sedimentation basins or other temporary sedimentation controls,



Permit

DS-05-

12

Page 4 of 5

including silt fences, shall be used asnecessary to control erosion and sedimentation.

D. Except as provided in this permit, no material storage or stockpiling of construction
materials shall occur in any wetlands or watercourses.

E. Fill, without limitation, or construction debris, shall not be placed in wetlands or
watercourses unless authorized by this permit.

7. Certification of Documents

Any document, including but not limited to any notice, which isrequired to be submitted to
the Commissioner pursuant to this permit shall be signed by the permittees, a responsible
corporate officer of the permittees, or a duly authorized representative of such persons, as
those terms are defined in Section 22a-430-3(b)(2) of the Regulations of Connecticut State
Agencies, and by the individual or individuals responsible for actually preparing such
document, each of whom shall certify in writing as follows:

"I have personally examined and am familiar with the information submitted in this
document and all attachments and certify that based on reasonabl e investigation, including
my inquiry of those individuals responsible for obtaining the information, the submitted
information is true, accurate, and complete to the best of my knowledge and belief, and |
understand that any false statement made in this document or its attachments may be
punishable as acriminal offense”.

8. Submission of Documents

Any document required to be submitted to the Commissioner pursuant to this permit shall,
unless otherwise specified in writing by the Commissioner, be directed to:

Mr. Wesley Marsh, Supervising Environmental Analyst
DEP/Bureau of Water Management

Inland Water Resources Division

79 EIm Street

Hartford, CT 06106-5127

The date of submission to the Commissioner of any document required by this permit shall
be the date such document is received by the Commissioner. The date of any notice by the
Commissioner under this permit, including but not limited to notice of approval or
disapproval on any document or other action, shall be the date such notice is personally
delivered or the date three days after it ismailed by the Commissioner, whichever isearlier.
Except as otherwise specified in thispermit, theword "day" asused in thispermit meansone
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calendar day. Any document or action which isrequired by this permit to be submitted or
performed by a date which falls on a Saturday, Sunday or a Connecticut or federal holiday
shall be submitted or performed before the next day which is not a Saturday, Sunday or a
Connecticut or federal holiday.

Dam Owner/Operator Liability

Your attention is further directed to Section 22a-406 of the General Statutes: "Nothing in this
chapter and no order, approval or advice of the Commissioner, shall relieve any owner or operator of
{adam} from hislegal duties, obligationsand liabilitiesresulting from such ownership or operation.

No action for damages sustai ned through the partial failure of any structure or its maintenance shall
be brought or maintained against the state, the Commissioner of Environmental Protection, or his
employees or agents."

This authorization constitutes the permit required by Section 22a-403 of the Connecticut General
Statutes.

Date Gina McCarthy, Commissioner



