
ORAL ARGUMENT NOT YET SCHEDULED 

Case No. 17-1273

3Bntteb States Court of appeals 
for tfje jBtStrtct of Columbia Circuit

State  of  New  York , et  al .,

v.
Petitioners,

Environ menta l  Protecti on  Agenc y , et  al .,

Respondents.

Petiti on  For  Review  of  Final  Actio n  by  the  
United  States  Enviro nmen tal  Protectio n  Agency

ADDENDUM TO PETITIONERS’ OPENING BRIEF

Morgan  A. Costello  
Claibo rne  E. Walthall  
Assistant Attorneys General 

Environmental Protection Bureau

Barbara  D. Underwoo d  
Acting Attorney General 
of the State of New York 

Steven  C. Wu  
Deputy Solicitor General 

David  S. Fran kel  
Assistant Solicitor General 

Attorney for State Petitioners 
Albany, New York 12224-0341 
(518) 776-2392

Dated: May 15, 2018

USCA Case #17-1273      Document #1731045            Filed: 05/15/2018      Page 1 of 96



ADDENDUM - TABLE OF CONTENTS

Title Page #

Statutory Provisions
5 U.S.C. § 706 ADD-1
42 U.S.C. § 7407 ADD-2
42 U.S.C. § 7409 ADD-8
42 U.S.C. §7410 ADD-10
42 U.S.C. §7411 ADD-20
42 U.S.C. § 7426 ADD-26
42 U.S.C. § 7506a ADD-28
42 U.S.C. § 7511 ADD-31
42 U.S.C. § 7511a ADD-34
42 U.S.C. § 7511c ADD-48
42 U.S.C. § 7606 ADD-50
42 U.S.C. § 7607 ADD-51

Legislative History
S. Rep. No. 101-228 as reprinted in 1990 U.S.C.C.A.N. 3385
(Dec. 20,1989) (excerpts) ADD-57
Pub L. No. 101-549, Stat. 2399 (Nov. 15,1990) (excerpts) ADD-79

USCA Case #17-1273      Document #1731045            Filed: 05/15/2018      Page 2 of 96



j .
■| A 

| ' 

i .

USCA Case #17-1273      Document #1731045            Filed: 05/15/2018      Page 3 of 96



LexisNexis

5 USCS 8 706 .

Current through PL 115-170, approved 5/9/18

United States Code Service - Titles 1 through 54 > TITLE 5. GOVERNMENT ORGANIZATION AND 
EMPLOYEES > PARTI. THE AGENCIES GENERALLY > CHAPTER 7. JUDICIAL REVIEW

Notice

Part 1 of 3. You are viewing a vetyjarge document that has been divided into parts.

§ 706. Scope of review

To the extent necessary to decision and when presented, the reviewing court shall decide all relevant 
questions of law, interpret ccjnstitutional and statutory provisions, and determine the meaning or 
applicability of the terms of an agency action. The reviewing court shall-

(1) compel agency action unlawfully withheld or unreasonably delayed; and

(2) hold unlawful and set aside agency action, findings, and conclusions found to be-

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;

(B) contrary to constitutional right, power, privilege, or immunity;

(C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right;

(D) without observance of procedure required by law;
i

(E) unsupported by substantial evidence in a case subject to sections 556 and 557 of this title [5 USCS 
§§ 556 and 557} or otherwise reviewed on the record Of an agency hearing provided by statute; or

(F) unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing
court. |

In making the foregoing determiijiations, the court shall review the whole record or those parts of it cited by 
a party, and due account shall be taken of the rule of prejudicial error.

History

(Sept. 6, 1966.P.L 89-554. § 1. 80 Stat 393.)

Prior law and revision:

Derivation U.S. Code Revised Statutes and 
Statutes at Large 

June 11, 1946, ch 324,
Sec. 10(e), 60..Scat

ADD-1
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LcxisNexis’

42 USCS § 7407

Current through PL 115-170, approved 5/9/18

United States Code Service - Titles 1 through 54 > TITLE 42. THE PUBLIC HEALTH AND 
WELFARE > CHAPTER 85. AIR POLLUTION PREVENTION AND CONTROL > PROGRAMS AND 
ACTIVITIES > AIR QUALITY AND EMISSION LIMITATIONS

§ 7407. Air quality control regions

(a) Responsibility of each State for air quality; submission of implementation plan. Each State shall have the
primary responsibility for assuring air quality within the entire geographic area comprising such State by 
submitting, an implementation pl'an for such State which will specify the manner in which national primary 
and secondary ambient air quality standards will be achieved and maintained within each air quality control 
region in such State.

(b) Designated regions. For purposes of developing and carrying out implementation plans under section 110
\42 USCS § 7410]- | '

i
(1) an air quality control region djesignated under this section before the date of enactment of the Clean Air

Amendments of 1970 [enacted Dec. 31, 1970], or a region designated after such date under 
subsection (c), shall be an air quality control region; and

(2) the portion of such State which is not part of any such designated region shall be an air quality control
region, but such portion may be subdivided by the State into two or more air quality control regions with 
the approval of the Administrator.

(c) Authority of Administrator to designate regions; notification of Governors of affected States. The 
Administrator shall, within 90 days after the date of enactment of the Clean Air Amendments of 1970 
[enacted Dec. 31, 1970], after consultation with appropriate State and local authorities, designate as an air 
quality control region any interstate area or major intrastate area which he deems necessary or appropriate 
for the attainment and maintenance of ambient air quality standards. The Administrator shall immediately 
notify the Governors of the affected States of any designation made under this subsection.

(d) Designations.

(1) Designations generally.

(A) Submission by Governors of initial designations following promulgation of new or revised standards. 
By such date as the Administrator may reasonably require, but not later than 1 year after 
promulgation of a new or revised national ambient air quality standard for any pollutant under 

"section 109 \42 USCS <S 74091. the Governor of each State shall (and at any other time the 
Governor of a State deems appropriate the Governor may) submit to the Administrator a list of all 
areas (or portions therepf) in the State, designating as~

(i) nonattainment, any area that does not meet (or that contributes to ambient air quality in a nearby
area that does not rheet) the national primary or secondary ambient air quality standard for the 
pollutant,

(ii) attainment, any areaj (other than an area identified in clause (i)) that meets the national primary
or secondary ambient air quality standard for the pollutant, or
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(iii) unclassifiable, any area that cannot be classified on the basis of available information as 
meeting or not meeting the national primary or secondary ambient air quality standard for the 
pollutant.

The Administratcjr may not require the Governor to submit the required list sooner than 120 
days after promulgating a new or revised national ambient air quality standard.

(B) Promulgation by EPA of designations.
(i) Upon promulgation orj revision of a national ambient air quality standard, the Administrator shall 

promulgate the designations of all areas (or portions thereof) submitted under subparagraph
(A) as expeditiously as practicable, but in no case later than 2 years from the date of
promulgation of the 
extended for up to

new or revised national ambient air quality standard. Such period may be 
one year in the event the Administrator has insufficient information to

promulgate the designations.
I ■ • .

(ii) In making the promulgations required under clause (i), the Administrator may make such 
modifications as the Administrator deems necessary to the designations of the areas (or 
portions thereof) submitted under subparagraph (A) (including to the boundaries of such areas
or portions thereof). Whenever the Administrator shall notify the State and provide such State
with an opportunity to demonstrate why any proposed mtidification is inappropriate. The
Administrator shall give such notification no later than 120 days before the date the
Administrator promulgates the designation, including any modification thereto. If the Governor 
fails to submit the| list in whole or in part, as required under subparagraph (A), the 
Administrator shall promulgate the designation that the Administrator deems appropriate for 
any area (or portion jthereof) not designated by the State.

(iii) If the Governor of any State, on the Governor's own motion, under subparagraph (A), submits a 
list of areas (or portions thereof) in the State designated as nonattainment, attainment, or 
unclassifiable, the ^Administrator shall act on such designations in accordance with the 
procedures under paragraph (3) (relating to redesignation).

(iv) A designation for anj area (or portion thereof) made pursuant to this subsection shall remain in 
effect until the area (or portion thereof) is redesignated pursuant to paragraph (3) or (4).

(C) Designations by operation of law.
I

(i) Any area designated yvith respect to any air pollutant under the provisions of paragraph (1) (A);
(B), or (C) of this subsection (as in effect immediately before the date of the enactment of the 
Clean Air Act Ameiidments of 1990 [enacted Nov. 15, 1990]) is designated, by operation of 
law, as a nonattainnjient area for such pollutant within the meaning of subparagraph (A)(i).

(ii) Any area designated with respect to any air pollutant under the provisions of paragraph (1)(E) 
(as in effect immediately before the date of the enactment of the Clean Air Act Amendments of 
1990 [enacted Nov. 15, 1990]) is designated by operation of law, as an attainment area for 
such pollutant within the meaning of subparagraph (A)(ii).

(iii) Any area designated with respect to any air pollutant under the provisions of paragraph (1 )(D) 
(as in effect immediately before the date of the enactment of the Clean Air Act Amendments of 
1990 [enacted Nov. 115, 1990]) is designated, by operation of law, as an unclassifiable area for 
such pollutant within the meaning of subparagraph (A)(iii).

I
(2) Publication of designations and redesignations.

(A) The Administrator shall pjublish a notice in the Federal Register promulgating any designation under 
paragraph (1) or (5), or announcing any designation under paragraph (4), or promulgating any 
redesignation under paragraph (3).

(B) Promulgation or announcement of a designation under paragraph (1), (4) or (5) shall not be subject 
to the provisions of sect ons 553 through 557 of title 5 of the United States Code (relating to notice
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and comment), except nothing herein shall be construed as precluding such public notice and 
comment whenever possible.

(3) Redesignation.

(A) Subject to the requirements of subparagraph (E), and on the basis of air quality data, planning and 
control considerations, Jor any other air quality-related considerations the Administrator deems 

appropriate, the Adminiptrator may at any time notify the Governor of any State that available 
information indicates that the designation of any area or portion of an area within the State or 
interstate area should jbe revised. In issuing such notification, which shall be public, to the 
Governor, the Administrator shall provide such information as the Administrator may have available 
explaining the basis for the notice.

(B) No later than 120 days [after receiving a notification under subparagraph (A), the Governor shall 
submit to the Administretor such redesignation, if any, of the appropriate area (or areas) or portion 
thereof within the State or interstate area, as the Governor considers appropriate.

(C) No later than 120 days after the date described in subparagraph (B). (or paragraph (1)(B)(iii)), the 
Administrator shall promulgate the redesignation, if any, of the area or portion thereof, submitted 
by the Governor in. afccordance with subparagraph (B), making such modifications as the 
Administrator may deem necessary, in the same manner and under the same procedure as is 
applicable under clause (ii) of paragraph (1)(B), except that the. phrase "60 days" shall be 
substituted for the phrjase "120 days" in that clause. If the Governor does not submit, in 
accordance with subparagraph (B), a redesignation for an area (or portion thereof) identified by the 
Administrator under subparagraph (A), the Administrator shall promulgate such redesignation, if 
any, that the Administrator deems appropriate.

(D) The Governor of any Sfate may, on the Governor's own motion, submit to the Administrator a 
revised designation of any area or portion thereof within the State. Within 18 months of receipt of a 
complete State redesignation submittal, the Administrator shall approve or deny such 
redesignation. The submission of a redesignation by a Governor shall not affect the effectiveness
or enforceability of the applicable implementation plan for the State.

i
(E) The Administrator may not promulgate a redesignation of a nonattainment area (or portion thereof): 

to attainment unless--

(i) the Administrator determines that the area has attained the national ambient air quality standard;

(ii) the Administrator has fully approved the applicable implementation plan for the area under 
section 110(k1 ]42 U.SCS $ 741D(k)\.

(iii) the Administrator determines that the improvement in air quality is due to permanent and 
enforceable reductions in emissions resulting, from implementation of the applicable 
implementation plan and applicable Federal air pollutant control regulations and other 
permanent and enforceable reductions;

(iv) the Administrator has fully approved a maintenance plan for the area as meeting the 
requirements of section 175A \42 USCS § 7505a]: and

(v) the State containing such area has met all requirements applicable to the area under section 
110 and part D \42 USCS § 7410 and §§ 7501 et seq.1.

(F) The Administrator shall [not promulgate any redesignation of any area (or portion thereof) from 
nonattainment to unclasbifiable.

(4) Nonattainment designations for ozone, carbon monoxide and particulate matter (PM-10).

(A) Ozone and carbon monoxide.
■ z i

(i) Within 120 days after the date of the enactment of the Clean Air Act Amendments of 1990 
[enacted Nov. 15, 11990], each Governor of each State shall submit to the Administrator a list
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that designates, affirms or reaffirms the designation of, or redesignates (as the case may be), 
ail areas (or portions thereof) of the Governor's State as attainment, nonattainment, or 
unclassifiable with respect to the national ambient air quality standards for ozone and carbon 
monoxide.

(ii) No later than 120 days after the date the Governor is required to submit the list of areas (or 
portions thereof) required under clause (i) of this subparagraph, the Administrator shall 
promulgate such designations, making such modifications as the Administrator may deem 
necessary, in the same manner, and under the same procedure, as is applicable under clause
(ii) of paragraph (1)(B), except that the phrase "60 days" shall be substituted for the phrase 
"120 days" in that clause. If the Governor does not submit, in accordance with clause (i) of this 
subparagraph, a designation for an area (or portion thereof), the Administrator shall 
promulgate the designation that the Administrator deems appropriate.

(iii) No nonattainment arpa may be redesignated as an attainment area under this subparagraph.

(iv) Notwithstanding paragraph (1)(C)(ii) of this subsection, if an ozone or carbon monoxide
nonattainment area] located within a metropolitan statistical area or consolidated metropolitan 
statistical area (as established by the Bureau of the Census) is classified under part D of this 
title [42 USCS $$ 7501 et seq.] as a Serious, Severe, or Extreme Area, the boundaries of such 
area are hereby revised (on the date 45 days after such classification) by operation of law to 
include the entire metropolitan statistical area or consolidated metropolitan statistical area, as 
the case may be, unless within such 45-day period the Governor (in consultation with State 
and local air pollution control agencies) notifies the Administrator that additional time is 
necessary to evaluate the application of clause (v). Whenever a Governor has submitted such 
a notice to the Administrator, such boundary revision shall occur on the later of the date 8 
months after such classification or 14 months after the date of the enactment.of the Clean Air 
Act Amendments o!f 1990 [enacted Nov. 15, 1990] unless the Governor makes the finding 
referred to in claus'e (v), and the Administrator concurs in such finding, within such period. 
Except as otherwise provided in this paragraph, a boundary revision under this clause or 
clause (v) shall apply for purposes of any State implementation plan revision required to be 
submitted after the [date of the enactment of the Clean Air Act Amendnrients of 1990 [enacted 
Nov. 15, 1990], |

i
(v) Whenever the Governor of a State has submitted a notice under clause (iv), the Governor, in

consultation with S-tate and local air pollution control agencies, shall undertake a study to 
evaluate whether thje entire metropolitan statistical area or consolidated metropolitan statistical 
area should be included within the nonattainment area. Whenever a Governor finds and 
demonstrates to the satisfaction of the Administrator, and the Administrator concurs in such 
finding, that with respect to a portion of a metropolitan statistical area or consolidated 
metropolitan statistical area, sources in the portion do not contribute significantly to violation of 
the national ambient air quality standard, the Administrator shall approve the Governor's
request to exclude 
Governor and the

such portion from the nonattainment area. In making such finding, the 
Administrator shall consider factors such as population density, traffic 

congestion, commercial development, industrial development, meteorological conditions, and 
pollution transport,

(B) PM-10 designations. By operation of law, until redesignation by the Administrator pursuant to 
paragraph (3)- I

(i) each area identified In 52 Federal Register 29383 (Aug. 7, 1987) as a Group I area (except to 
the extent that such identification was modified by the Administrator before the date of the 
enactment of the dean Air Act Amendments of 1990 [enacted Nov. 15, 1990]) is designated 
nonattainment for PM-10;

(ii) any area containing a site for which air quality monitoring data show a violation of the national
ambient air quality standard for PM-10 before January 1, 1989 (as determined under part 50,
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appendix K of title 40 of the Code of Federal Regulations) is hereby designated nonattainment 
for PM-10; and

(iii) each area not described in clause (i) or (ii) is hereby designated unclassifiable for PM-10.

Any designation for particulate matter (measured in terms of total suspended particulates) 
that the Administrator promulgated pursuant to this subsection (as in effect immediately before 
the date of the enac ment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990]) 
shall remain in effect for purposes of implementing the maximum- allowable increases in 
concentrations of particulate matter (measured in terms of total suspended particulates) 
pursuant to section jl63(b) \42 USCS $ 7473(b)], until the Administrator determines that such 
designation is no longer necessary for that purpose.

(5) Designations for lead. Thej Administrator may, in the Administrator's discretion at any time the 

Administrator deems appropriate, require a State to designate areas (or portions thereof) with respect 
to the national ambient air quality standard for lead in effect as of the date of the enactment of the 
Clean Air Act Amendments of 1990 [enacted Nov. 15,1990], in accordance with the procedures under 
subparagraphs (A) and (B) of paragraph (1), except that in applying subparagraph (B)(i) of paragraph
(1) the phrase "2 years formj the date of promulgation of the new or revised national ambient air quality 
standard" shall be replaced jby the phrase "1 year from the date the Administrator notifies the State of 
the requirement to designate areas with respect to the standard for lead".

(6) Designations.

(A) Submission. Notwithstanding any other provision of law, not later than February 15, 2004, the 
Governor of each State shall submit designations referred to in paragraph (1) for the July 1997 
PM[2.5] national ambient air quality standards for each area within the State, based on air quality 
monitoring data collected in accordance with any applicable Federal reference methods for the 
relevant areas.

(B) Promulgation. Notwithstanding any other provision of law, not later than December 31, 2004, the 
Administrator shall, consistent with paragraph (1), promulgate the designations referred to in 
subparagraph (A) for each area of each State for the July 1997 PM[2.5] national ambient air quality 
standards. j

I
(7) Implementation plan for regional haze.

(A) In general. Notwithstanding any other provision of law, not later than 3 years after the date on which 
the Administrator promiiilgates the designations referred to in paragraph (6)(B) for a State, the 
State shall submit, for the entire State, the State implementation plan revisions to meet the 
requirements promulgated by the Administrator under section 169B(e)(1) \42 USCS 5 7492(e)(1)] 
(referred to in this paragraph as "regional haze requirements").

(B) No preclusion of other provisions. Nothing in this paragraph precludes the implementation of the 
agreements and recorjnmendations stemming from the Grand Canyon Visibility Transport 
Commission Report dated June 1996, including the submission of State implementation plan 
revisions by the States) of Arizona, California, Colorado, Idaho, Nevada, New Mexico, Oregon, 
Utah, or Wyoming by December 31, 2003, for implementation of regional haze requirements 
applicable to those States.".

(e) Redesignation of air quality control regions.

(1) Except as otherwise provided in paragraph (2), the Governor of each State is authorized, with the 
approval of the Administrator, to redesignate from time to time the air quality control regions within 
such State for purposes of efficient and effective air quality management. Upon such redesignation, the 
list under subsection (d) shall be modified accordingly.

(2) In the case of an air quality jcontrol region in a State, or part of such region, which the Administrator 
finds may significantly affect air pollution concentrations in "another State, the Governor of the State in
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which such region, or part of a region, is located may redesignate from time to time the boundaries of 
so much.of such air quality control region as is located within such State only with the approval of the 
Administrator and with the consent of all Governors of all States which the Administrator determines 
may be significantly affected,

(3) No compliance date extension granted under section 113(d)(5) (relating to coal conversion) shall cease
to be effective by reason of the regional limitation provided in section 113(d)(5) if the violation of such
limitation is due solely to a redesignation of a region under this subsection.

History

(July 14, 1955, ch 360, Title I, Part A, § 107, as added Dec. 31, 1970.P.L 91-604. § Ate). 84 Stat 1678; Aug. 7, 
1977, P.L. 95-95. Title I, § 103, 91 Stat. 687: Nov. 15, 1990, P.L 101-549, Title I, § 101(a), 104 Stat. 2399\ Jan. 23, 
2004, P.L. 108-199, Div G, Title IV, § 42q(a), 118 Stat. 417.)

Annotations

Notes

References in text:

"Section 113(d)(5)”, referred to in subsde. (c)(3), which appeared as 42 USCS 8 7413(d)(5). was amended by Act 
Nov. 15,1990, P.L. 101-549, Title VII, § 701, 104 Stat. 2672, and as amended, no longer relates to final compliance 
orders.

Explanatory notes:

This section formerly appeared as 42 USCS $ 1857c-2.

Former § 107 of Act July 14, 1955 (ActjJuly 14, 1955, ch 360, § 107[7]) was redesignated as § 11Tof such Act by 
§ 2 of Act Nov. 21, 1967, redesignated igain as.§ 118 by Act Dec. 31, 1970, P.L. 91-604. and now appears as 42 
USCS 8 7418. |

Former § 107 of Act July 14, 1955, ch j360, as added Nov. 21, 1967, P.L. 90-148. § 2, 81 Stat. 490. was repealed 
by Act Dec. 31,1970, P.L. 91-604, § 4(a), 84 Stat. 1678. The section provided for air quality control regions, criteria, 
and control techniques. Similar provisions appear in this section.

Amendments:

1977 . Act Aug. 7, 1977 (effective 817177 - as provided by § 406(d) of such Act, which appears as 42 USCS $ 7401 
note) added subsecs, (d) and (e).

1990 . Act Nov. 15,1990 (effective on enactment, except as provided by § 711(b) of such Act, which appears as 42. 
USCS. § 7401 note) substituted subsec. (d) for one which read:

"(d) List of noncomplying regions.

' (1) For the purpose of transportation control planning, part D (relating to nonattainment), part C (relating to 
prevention of significant deterioration ofj air quality), and, for other purposes, each State, within one hundred and 
twenty days after the date of enactment of the Clean Air Act Amendments of 1977, shall submit to the Administrator 
a list, together with a summary of the available information, identifying those air quality control regions, or portions 
thereof, established pursuant to this section in such State which on the date of enactment of the Clean Air Act 
Amendments of 1977— i
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42 USCS $ 7409

Current through. PL 115-170, approved 5/9/18
i
!

United States Code Service - Titled. 1 through 54 > TITLE 42. THE PUBLIC HEALTH AND 
WELFARE > CHAPTER 85. AIR POLLUTION PREVENTION AND CONTROL > PROGRAMS AND 
ACTIVITIES > AIR QUALITY AND EMISSION LIMITATIONS

§ 7409. National primary and secondary ambient air quality standards
sax£(&nescsfasimeim

(a) Promulgation.

(1) The Administrator--

(A) within 30 days after the date of enactment of the Clean Air Amendments of 1970 [enacted Dec. 31, 
1970], shall publish proposed regulations prescribing a national primary ambient air quality 
standard and a national secondary ambient air quality standard for each air pollutant for which air 
quality criteria have been issued prior to such date of enactment; and

(Bj after a reasonable time for. interested persons to submit written comments thereon (but no later than 
90 days after the initial] publication of such proposed standards) shall be regulation promulgate 
such proposed national primary and secondary ambient air quality standards with such 
modifications as he deems appropriate.

(2) With respect to any air pollutant for which air quality criteria are issued after the date of enactment of the 
Clean Air Amendments of 1970 [enacted Dec. 31, 1970], the Administrator shall publish, 
simultaneously with the issuance of such criteria and information, proposed national primary and 
secondary ambient air quality standards for any such pollutant. The procedure provided for in 
paragraph (1)(B) of this subsection shall apply to the promulgation of such standards.

(b) Protection of public health and welfare.

(1) National primary ambient air quality standards, prescribed under subsection (a) shall be ambient air 
quality standards the attainment and maintenance of which in the judgment of the Administrator, based 
on such criteria and allowing an adequate margin of safety, are requisite to protect the public health. 
Such primary standards ma^ be revised in the same manner as promulgated.

(2) Any national secondary ambient air quality standard prescribed under subsection (a) shall specify a 
level of air quality the attainment and maintenance of which in the judgment of the Administrator, based 
on such criteria, is requisite to protect the public welfare from any known or anticipated adverse effects 
associated with the presence of such air pollutant in the ambient air. Such secondary standards may 
be revised in the same manijier as promulgated.

(c) National primary ambient air quality standard for nitrogen dioxide. The Administrator shall, not later than 
one year after the date of the enactment of the Clean Air Act Amendments of 1977 [enacted Aug. 7, 1977], 
promulgate a national primary ambient air quality standard for NO[2] concentrations over a period of not 
more than 3 hours unless, based on the criteria issued under section 108(c) [42 USCS $ 7408fc)1. he finds 
that there is no significant evidence that such a standard for such a period is requisite to protect public 
health.
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(d) Review and revision of criteria and standards; independent scientific review committee; appointment; 
advisory functions.

(1) Not later than December 31,1980, and at five-year intervals thereafter, the Administrator shall complete 
a thorough review of the criteria published under section 108 f42 USCS $ 7408] and the national 
ambient air quality standards promulgated under this section and shall make such revisions in such 
criteria and standards and piromulgate such new standards as may be appropriate in accordance with 
section 108 [42 USCS § 7408] and subsection, (b) of this section. The Administrator may review and 
revise criteria or promulgate new standards earlier or more frequently than required under this 
paragraph.

(2) (A) The Administrator shall jappoint an independent scientific review committee composed of seven 
members including at least one member of the National Academy of Sciences, one physician, and one 
person representing State air pollution control agencies.

(B) Not later than January 1, 1980, and at five-year intervals thereafter, the committee referred to in 
subparagraph (A) shall bomplete a review of the criteria published under section 108 \42 USCS §
7408] and the national 
this section and shall 
standards and revisions

primary and secondary ambient air quality standards promulgated under 
recommend to the Administrator any new national ambient air quality 
of existing criteria and standards as may be appropriate under section 108

[42 USCS § 7408] and subsection (b) of this section.

(C) Such committee shall also (i) advise the Administrator of areas in which additional knowledge is 
required to appraise thb adequacy and basis of existing, new, or revised national ambient air 
quality standards, (ii) describe the research efforts necessary to provide the required information, 
(iii) advise the Administrator on the relative contribution to air pollution-concentrations of natural as 
well as anthropogenic activity, and (iv) advise the Administrator of any adverse public health, 
welfare, social, economib, or energy effects which may result from various strategies for attainment 
and maintenance of such national ambient air quality standards.

History

(July 14,1955, ch 360, Title I, Part A, § 109, as added Dec. 31, 1970.P.L 91-604; § 4(a); 84 Stat 1679: Aug. 7, 
1977, P.L 95-95. Title I, §§ 106, 91 Stat. 691.)

Annotations

Notes

Explanatory notes:

This section formerly appeared as 42 USCS § 1857c-4.

Former § 109 of Act July 14, 1955 (Act July 14, 1955, ch 360, § 109, as added Nov. 21, 1967, P.L 90-148) was 
redesignated as § 116 of such Act by § 4(a) of Act Dec. 31, 1970, and appears as 42 USCS 8 7416.

Amendments:

1977 . Act Aug. 7, 1977 (effective 8/7/77, as provided by § 406(d) of such Act, which appears as 42 USCS $ 7401 
note) added subsecs, (c) and (d).
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Current through PL 115-170, approved 5/9/18

United States Code Service - Titles 1 through 54 > TITLE 42. THE PUBLIC HEALTH AND 
WELFARE > CHAPTER 85. AIR POLLUTION PREVENTION AND CONTROL > PROGRAMS AND
ACTIVITIES > AIR QUALITY AND EMISSION LIMITATIONS

i

§ 7410. State implementatibn plans for national primary and secondary 
ambient air quality standards

(a) Adoption of plan by State; submission to Administrator; content of plan; revision; new sources; indirect 
source review program; supplemental or intermittent control systems.

(1) Each State shall, after reasonable notice and public hearings, adopt and submit to the Administrator, 
within 3 years (or such shorter period as the Administrator may prescribe) after the promulgation of a 
national primary ambient air quality standard (or any revision thereof) under section 109 \42 USCS $ 
7409] for any air pollutant, a| plan which provides for implementation, maintenance, and enforcement of 
such primary standard in each air quality control region (or portion thereof) within such State. In 
addition, such State shall adopt and submit to the Administrator (either as a part of a plan submitted 
under the preceding sentence or separately) within 3 years (or such shorter period as the Administrator 
may prescribe) after the promulgation of a national ambient air quality secondary standard (or revision 
thereof), a plan which provides for implementation, maintenance, and enforcement of such secondary 
standard in each air quality control region (or portion thereof) within such State. Unless a separate 
public hearing is provided, each State shall consider its plan implementing such secondary standard at 
the hearing required by the first sentence of this paragraph.

(2) Each implementation plan submitted by a State under this Act shall be adopted by the State after 
reasonable notice and public hearing. Each such plan shall-

(A) include enforceable emission limitations and other control measures, means, or techniques 
(including economic indentives such as fees, marketable permits, and auctions of emissions 
rights), as well as schedules and timetables for compliance, as may be necessary or appropriate to 
meet the applicable reqiiiirements of this Act;

(B) provide for establishment and operation of appropriate devices, methods, systems, and procedures 
necessary to—

(i) monitor, compile, and;analyze data on ambient air quality, and

(ii) upon request, make such data available to the Administrator;

(C) include a program to provide for the enforcement of the measures described in subparagraph (A), 
and regulation of the modification and construction of any stationary source within the areas 
covered by the plan as necessary to assure that national ambient air quality standards are 
achieved, including a permit program as required in parts C and D \42 USCS 7470 et seq., 
7501 et seq.T;

(D) contain adequate provisions-
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(i) prohibiting, consisterit with the provisions of this title, any source or other type of emissions 
activity within the Stjate from emitting any air pollutant in amounts which will-

(I) contribute significantly to nonattainment in, or interfere with maintenance by, any other State 
with respect to any such national primary or secondary ambient air quality standard, or

(II) interfere with measures required to be included in the applicable implementation plan for 
any other State [under part C [42 USCS §§ 7470 et seq.] to prevent significant deterioration 
of air quality or tp protect visibility,

(ii) insuring compliance with the applicable requirements of sections 126 and 115 [42_JJSCS_^§
7426, 7415] (relating to interstate and international pollution abatement);

(E) provide (i) necessary assurances that the State (or, except where the Administrator deems 
inappropriate, the general purpose local government or governments, or a regional agency 
designated by the State or general purpose local governments for such purpose) will have 
adequate personnel, funding, and authority under State (and, as appropriate, local) law to carry out 
such implementation plan (and is not prohibited by any provision of Federal or State law from 
carrying out such implementation plan or portion thereof), (ii) requirements that the State comply 
with the requirements respecting State boards under section 128 [42 USCS § 74281. and (iii) 
necessary assurances that, where the State has relied on a local or regional government, agency, 
or instrumentality for the implementation of any plan provision, the State has responsibility for 
ensuring adequate implementation of such plan provision;

(F) require, as may be prescribed by the Administrator-

(i) the installation, maintenance, and replacement of equipment, and the implementation of other
necessary steps, byj owners or operators of stationary sources to monitor emissions from such 
sources,

(ii) periodic reports on the nature and amounts of emissions and emissions-related data from such
sources, and j

(iii) correlation of such reports by the State agency with any emission limitations or standards 
established pursuant to this Act, which reports shall be available at reasonable times for public 
inspection;

(G) provide for authority comparable to that in section 303 [42 USCS $ 7603] and adequate 
contingency plans to implement such authority;

(H) provide for revision of such plan-

(i) from time to time as may be necessary to take account of revisions of such national primary or
secondary ambient |air quality standard or the availability of improved or more expeditious 
methods of attaining such standard, and

(ii) except as provided;in paragraph (3)(C), whenever the Administrator finds on the basis of 
information available to the Administrator that the plan is substantially inadequate to attain the 
national ambient air quality standard which it implements or to otherwise comply with any 
additional requirements established under this Act;

(I) in the case of a plan or plan revision for an area designated as a nonattainment area, meet the
applicable requirementsjof part D [42 USCS §§ 7501 et seq.] (relating to nonattainment areas);.

(J) meet the applicable requirements of section 121 [42 USCS $ 7421] (relating to consultation), 
section 127 [42.USCS S 7427! (relating to public notification), and part C [42 USCS §<S 7470 et 
seq.] (relating to prevention of significant deterioration of air quality and visibility protection);

(K) provide for-
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(i) the performance of sikh air quality modeling as the Administrator may prescribe for the purpose
of predicting the effect on ambient air quality of any emissions of any air pollutant for which the 
Administrator has established a national ambient air quality standard, and

(ii) the submission, upon request, of data related to such air quality modeling to the Administrator;

(L) require the owner or operator of each major stationary source to pay to the permitting authority, as a
condition of any permit required under this Act, a fee sufficient to cover—

(i) the reasonable costs of reviewing and acting upon any application for such a permit, and

(ii) if the owner or operator receives a permit for such source, the reasonable costs of implementing
and enforcing the terms and-conditions of any such permit (not including any court costs or 
other costs associated with any enforcement action),

until such fee: requirement is superseded with respect to such sources by the
Administrator's approval of a fee program under title V \42 USCS 7661 et seq.]; and

. i
(M) provide for consultation and participation by local political subdivisions affected by the plan.

(3) (A) [Repealed] |

(B) As soon as practicable,!the Administrator shall, consistent with the purposes of this Act and the 
Energy Supply and Environmental Coordination Act of 1974, review each State's applicable 
implementation plans and report to the State on whether such plans can be revised in relation to 
fuel burning stationary sources (or persons supplying fuel to such sources) without interfering with 
the attainment and maintenance of any national ambient air quality standard within the period 
permitted in this section. If the Administrator determines that any such plan can be revised, he 
shall notify the State that a plan revision may be submitted by the State. Any plan revision which is 
submitted by the State shall, after public notice and opportunity for public hearing, be approved by 
the Administrator if the revision relates only to fuel burning stationary sources (or persons 
supplying fuel to such |sources), and the plan as revised complies with paragraph (2) of this 
subsection. The Administrator shall approve or disapprove any revision no later than three months 
after its submission. |

(C) Neither the State, in the base of a plan (or portion thereof) approved under this subsection, nor the 
Administrator, in the case of a plan (or portion thereof) promulgated under subsection (c), shall be 
required to revise an applicable implementation plan because one or more exemptions under 
section 118 [42 USCS :;§ 7418} (relating to Federal facilities), enforcement orders under section 
113(d), suspensions under section 110(f) or (g) [subsecs, (f) or (g) of this section] (relating to 
temporary energy or economic authority), orders under section 119 [42 USCS 7419] (relating to 
primary nonferrous smelters), or extensions of compliance in decrees entered under section 113(e) 
(relating to iron- and stbel-producing operations) have been granted, if such plan would have met 
the requirements of this isection if no such exemptions, orders, or extensions had been granted.

(4) [Repealed]

(5) (A) (i) Any State may include: in a State implementation plan, but the Administrator may not require as a
condition of approval of such plan under this section, any indirect source review program. The 
Administrator may approve! and enforce, as part of an applicable implementation plan, an indirect 
source review program which the State chooses to adopt and submit as part of its plan.

(ii) Except as provided in subparagraph (B), no plan promulgated by the Administrator shall include any
indirect source review program for any air quality control region, or portion thereof.

(iii) Any State may revise an applicable implementation plan approved under section 110(a) [42 USCS 
§ 7410(a)] to suspend dr revoke any such program included in such plan, provided that such plan 
meets the requirementsjof this section..

| 42 USCS §7410
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(B) The Administrator shall have the authority to promulgate, implement and enforce regulations 
under section 110(c) [42 USCS $ 7410(c)] respecting indirect source review programs which 
apply only to federally assisted highways, airports, and other major federally assisted indirect 
sources and federal y owned or operated indirect sources.

: 42 USCS §7410

(C) For purposes of this paragraph, the term "indirect source" means a facility, building, structure, 
installation, real property, road, or highway which attracts, or may attract, mobile sources of 
pollution. Such term includes parking lots, parking garages, and other facilities subject to any 
measure for management of parking supply (within the meaning of section 110(c)(2)(D)(ii) [42 
USCS <$ 7410(c)(2l(D)(ii[]). including regulation of existing off-street parking but such term 
does not include new or existing on-street parking. Direct emissions sources or facilities at, 
within, or associate'jd with, any indirect source shall not be deemed indirect sources for the 
purpose of this paragraph.

(D) For purposes of this paragraph the term "indirect source review program" means the facility-by-
facility review of indjrect sources of air pollution, including such measures as are necessary to 
assure, or assist in' assuring, that a new or modified indirect source will not attract mobile 
sources of air pollution, the emissions from which would cause or contribute to air pollution 
concentrations-

(i.) exceeding any national primary ambient air quality standard for a mobile source-related air 
pollutant after the primary standard attainment date, or

(ii) preventing maintenance of any such standard after such date.

(E) For purposes of this paragraph and paragraph (2)(B), the term "transportation control measure" 
does not include any measure which is an "indirect source review program".

(6) No State plan shall be treated as meeting the requirements of this section unless such plan provides 
that in the case of any sourbe which uses a supplemental, or intermittent control system for purposes 
of meeting the requirements of an order under section 1T3(d) or section 119 (relating to primary 
nonferrous smelter orders)! [42 USCS § 7419], the owner or operator of such source may not 
temporarily reduce the pay of any employee by reason of the use of such supplemental or intermittent 
or other dispersion dependent control system.

(b) Extension of period for submission of plans. The Administrator may, wherever he determines necessary, 
extend the period for submission of any plan or portion thereof which implements a national secondary 
ambient air quality standard for a period not to exceed 18 months from the date otherwise required for 
submission of such plan.

(c) Preparation and publication by Administrator of proposed regulations setting forth implementation plan; 
transportation regulations study and report; parking surcharge; suspension authority; plan implementation.

(1) The Administrator shall pronhulgate a Federal implementation plan at any time within 2 years after the 
Administrator- I .

(A) finds that a State has failed to make a required submission or finds that the plan or plan revision 
submitted by the State does not satisfy the minimum criteria established under section 110(k)(1)(A)
I42 USCS $ 7410(k)(1)(m, or

(B) disapproves a State implementation plan submission in whole or in part,

unless the State corrects the deficiency, and the Administrator approves the plan or plan revision, 
before the Administrator promulgates such Federal implementation plan.

(2) (A) [Repealed]

(B) No parking surcharge regulation may be required by the Administrator under paragraph (1) of this 
subsection as a part of an applicable implementation plan. All parking surcharge regulations 
previously required by I the Administrator shall be void upon the date of enactment of this
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subparagraph. This subparagraph shall not prevent the Administrator from-approving parking 
surcharges if they are adopted and submitted by a State as part of an applicable implementation 
plan. The Administrator may not condition approval of any implementation plan submitted by a 
State on such plan's inc uding a parking surcharge regulation.

(C)

(D)

[Repealed]

For purposes of this paragraph

(i) The term "parking surjeharge regulation" means a regulation imposing or requiring the imposition
of any tax, surcharge, fee, or other charge on parking spaces, or any other area used for the 
temporary storage cjf motor vehicles.

(ii) The term "management of parking supply" shall include any requirement providing that any new
facility containing a! given number of parking spaces shall receive a permit or other prior 

approval, issuance of which is to be conditioned on air quality considerations.

(iii) The term "preferential bus/carpool lane" shall include any requirement for the setting aside of 
one or more lanes of a street or highway on a permanent or temporary basis for the exclusive 
use of buses or carpools, or both.

(E) No standard, plan, or jrequirement, relating to management of parking supply or preferential 
bus/carpodl lanes shall| be promulgated after the date of enactment of this paragraph [enacted 
June 22, 1974] by the Administrator pursuant to this section, unless such promulgation has been 
subjected to at least on|e public hearing which has been held in the area affected and for which 
reasonable notice has been given in such area. If substantial changes are made following public 
hearings, one or more additional hearings shall be held in such area after such notice.

(3) Upon application of the chief executive officer of any general purpose unit of local government, if the 
Administrator determines that such unit has adequate authority under State or local law, the 
Administrator may delegate fo such unit the authority to implement and enforce within the jurisdiction of 
such unit any part of a plan promulgated under this subsection. Nothing in this paragraph shall prevent 
the Administrator from implementing or enforcing any applicable provision of a plan promulgated under 
this subsection.

(4) [Repealed]

(5) (A) Any measure in an applicable implementation plan which requires a toll or other charge for the use
of a bridge located entirely within one city shall be eliminated from such plan by the Administrator upon 
application by the Governor|of the State, which application shall include a certification by the Governor 
that he will revise such plan in accordance with subparagraph (B).

(B) In the case of any applicable implementation plan with respect to which a measure has been 
eliminated under subparagraph (A), such plan shall, not later than one year after the date of the 
enactment of this subparagraph [enacted Aug. 7, 1977], be revised to include comprehensive 
measures to:

(i) establish, expand, or improve public transportation measures to meet basic transportation
needs, as expeditiously as is practicable; and '

(ii) implement transportation control measures necessary to attain and maintain national ambient 
air quality standards1,

and such revised plan shall, for the purpose of implementing such comprehensive public 
transportation measures, include requirements to use (insofar as is necessary) Federal grants, 
State or local funds, br any combination of such grants and funds as may be consistent with the 
terms of the legislation providing such grants and funds. Such measures shall, as a substitute 
for the tolls or charges eliminated under subparagraph (A), provide for emissions reductions 
equivalent to the reductions which may reasonably be expected to.be achieved through the use 
of the tolls or charges eliminated.
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(C) Any revision of an implementation plan for purposes of meeting the requirements of subparagraph 
(B) shall be submitted in coordination with any plan revision required under part D [42 USCS „§§ 
7501 et seq.].

(d), (e) [Repealed]

(f) National or regional energy emergencies; determination by President.

(1) Upon application by the owner or operator of a fuel burning stationary source, and after notice and 
opportunity for public hearirig, the Governor of the State in which such source is located may petition 
the President to determine that a national or regional energy emergency exists of such severity that-

(A) a temporary suspension of any part of the applicable implementation plan or of any requirement 
under section 411 (coricerning excess emissions penalties or offsets) of title IV of the Act [42 
USCS $ 7651/1 may be necessary, and

(B) other means of responding to the energy emergency may be inadequate.

. Such determination shall not be delegable by the President to any other person. If the President 
determines that a national or regional energy emergency of such severity exists, a temporary 
emergency suspension iof any part of an applicable implementation plan or of any requirement 
under section 411 (concerning excess emissions penalties or offsets) of title IV of the Act [42 USCS 
$ 7651j] adopted by th'e State may be issued by the Governor of any State covered by the 
President's determination under the condition specified in paragraph (2) and may take effect 
immediately. j

(2) A temporary emergency suspension under this subsection shall be issued to a source only if the 
Governor of such State finds that--

(A) there exists in the vicinity of such source a temporary energy emergency involving high levels of 
unemployment or loss of necessary energy supplies for residential dwellings; and

(B) such unemployment or loss can be totally or partially alleviated by such emergency suspension.

Not more than one such suspension may be issued for any source on the basis of the same set 
of circumstances or on the basis of the same emergency.

(3) A temporary emergency suspension issued by a Governor under this subsection shall remain in effect
for a maximum of four months or such lesser period as may be specified in a disapproval order of the 
Administrator, if any. The Administrator may disapprove such suspension if he determines that it does 
not meet the requirements of paragraph (2).

(4) This subsection shall not apply in the case of a plan provision or requirement promulgated by the 
Administrator under subsection (c) of this section, but in any such case the President may grant a 
temporary emergency suspension for a four month period of any such provision or requirement .if he 
makes the determinations and findings specified in paragraphs (1) and (2).

(5) The Governor may include in any temporary emergency suspension issued under this subsection a 
provision delaying for a period identical to the period of such suspension any compliance schedule (or 
increment of progress) to which such source is subject under section 119, as in effect before the date 
of the enactment of this paragraph [enacted Aug. 7, 1977] or section 113(d) of this Act, upon a finding 
that such source is unable to comply with such schedule (or increment) solely because of the 
conditions on the basis of wlpich a suspension was issued under this subsection.

(g) Governor's authority to issue temporary emergency suspensions.

(1) In the case of any State which has adopted and submitted to the Administrator a proposed plan revision 
which the State determines-^

(A) meets the requirements of this section, and
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.(B) is necessary (i) to prevent the closing for one year or more of any source of air pollution, and (ii) to 
prevent substantial increases in unemployment which would result from such closing, and

i ' ,
which the Administrator has not approved or disapproved under this section within 12 months of 

submission of the proposed plan revision, the Governor may issue' a temporary emergency 
suspension of the part of the applicable implementation plan for such State which is proposed to be 
revised with respect to such source. The determination under subparagraph (B) may not be made 
with respect to a source which would close without regard to whether or not the proposed plan 
revision is approved. j

(2) A temporary emergency suspension issued by a Governor under this subsection shall remain in effect
for a maximum of four months or such lesser period as may be specified in a disapproval order of the 
Administrator. The Administrator may disapprove such suspension if he determines that it does not 
meet the requirements of thi's subsection.

(3) The Governor may include jh any temporary emergency suspension issued under this subsection a 
provision delaying for a period identical to the period of such suspension any compliance schedule (or 
increment of progress) to which such source is subject under section 119 as in effect before the date of 
the enactment of this paragraph [enacted Aug. 7, 1977], or under section 113(d) upon a finding that 
such source is unable to coijnply with such schedule (or increment) solely because of the conditions on 
the basis of which a suspension was issued under this subsection.

(h) Publication of comprehensive; document for each State setting forth requirements of applicable 
implementation plan.

(1) Not later than 5 years after the date tif the enactment of the Clean Air Act Amendments of 1990
[enacted Nov. 15, 1990], and every 3 years thereafter, the Administrator shall assemble and publish a 
comprehensive document for each State setting forth all requirements of the applicable implementation 
plan for such State and $hall publish notice in the Federal Register of the availability of such 
documents. j

(2) The Administrator may promulgate such regulations as may be reasonably necessary to carry out the
purpose of this subsection. ■

(i) Modification of requirements prohibited. Except for a primary nonferrous smelter order under section 119 [42
USCS § 7419], a suspension under section 110(f) or (g) [subsec. (fj or (g) of this section] (relating to 
emergency suspensions), an exemption under section 118 [42 USCS $ 7418] (relating to certain Federal 
facilities), an order under section 113(d) (relating to compliance orders), a plan promulgation under section 
110(c) [subsec. (c) of this section], or a plan revision under section 110(a)(3) [subsec. (a)(3) of this 
section], no order, suspension, plan revision, or other action modifying any requirement of an applicable 
implementation plan may be taken with respect to any stationary source by the State or by the 
Administrator.

{j) Technological systems of continuous emission reduction on new or modified stationary siources; compliance . 
with performance standards. As a condition for issuance of any permit required under this title, the owner 
or operator of each new or modified stationary source which is required to obtain such, a permit must show 
to the satisfaction of the permitting authority that the technological system of continuous emission reduction 
which is to be Used will enable! such source to comply with, the standards of performance which are to 
apply to such source and that the construction or modification and operation of such source will be in 
compliance with all other requirements of this Act.

(k) Environmental Protection Agency]action on plan submissions.

(1) Completeness of plan submissions.

(A) Completeness criteria. Within 9 months after the date of the enactment of the Clean Air Act 
Amendments of 1990 [enacted Nov. 15, 1990], the Administrator shall promulgate minimum criteria 
that any plan submission must meet before the Administrator is required to act on such submission

42 USCS §7410
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under this subsection. The criteria shall be limited to the information necessary to enable the 
Administrator to determine whether the plan submission complies with the provisions of this Act.

(B) Completeness finding. Within 60 days of the Administrator's receipt of a plan or plan revision, but 
no later than 6 months after the date, if any, by which a State is required to submit the plan or 
revision, the Administrator shall determine whether the minimum criteria established pursuant to 
subparagraph (A) have been met. Any plan or plan revision that a State submits to the 
Administrator, and that has not been determined by the Administrator (by the date 6 months after 
receipt of the submission) to have failed to meet the minimum criteria established pursuant to 
subparagraph (A), shalj on that date be deemed by operation of law to meet such minimum
criteria. i

|-
(C) Effect of finding of incompleteness. Where the Administrator determines that a plan submission (or

part thereof) does not ijneet the minimum criteria established pursuant to subparagraph (A), the 
State shall be treated as not having made the submission (or, in the Administrator's discretion, part 
thereof). i

(2) Deadline for action. Within |12 months of a determination by the Administrator (or a determination 
deemed by operation of lawj under paragraph (1) that a State has submitted a plan or plan revision (or, 
in the Administrator's discretion, part thereof) that meets the minimum criteria established pursuant to 
paragraph (1), if applicable ;(or, if those criteria are not applicable, within 12 months of submission of 
the plan or revision), the Adijninistrator shall act on the submission in accordance with paragraph (3).

(3) Full and partial approval and disapproval. In the case of any submittal on which the Administrator is 
required to act under paragraph (2), the Administrator shall approve such submittal as a whole if it
meets all of the applicable 
applicable requirements of 
disapprove the plan revision

requirements of this Act. If a portion of the plan revision meets air the 
this Act, the Administrator may approve the plan revision in part and 
in part. The plan revision shall not be treated as meeting the requirements 

of this Act until the Administrator approves the entire plan revision as complying with the applicable 
requirements of this Act. i .

(4) Conditional approval. The Administrator may approve a plan revision based on a commitment of the 
State to adopt specific enforjceable measures by a date certain, but not later than 1 year after the date 
of approval of the plan revision. Any such conditional approval shall be treated as a disapproval if the 
State fails to comply with such commitment.

(5) Calls for plan revisions. Whenever the Administrator finds that the applicable implementation plan for 
any area is substantially inadequate to attain or maintain the relevant national ambient air quality 
standard, to mitigate adequately the interstate pollutant transport described in section 176A or section 
184 [42 USCS § 7506a or § 7511c]. or to otherwise comply with any requirement of this Act, the 
Administrator shall require the State to revise the plan as necessary to correct such inadequacies. The 
Administrator shall notify the State of the inadequacies, and may establish reasonable deadlines (not 
to exceed 18 months after the date of such notice) for the submission of such plan revisions. Such 
findings and notice shall be public. Any finding under this paragraph shall, to the extent the 
Administrator deems appropriate, subject the State to the requirements of this Act to which the State 
was subject when it developed and submitted the plan for which such finding was made, except that 
the Administrator may adjust any dates applicable under such requirements as appropriate (except that 
the Administrator may not adjust any attainment date prescribed under part DT42 USCS $$ 7501 et 
seq.], unless such date has elapsed).

(6) Corrections. Whenever the Administrator determines that the Administrator's action approving, 
disapproving, or promulgating any plan or plan revision (or part thereof), area designation, 
redesignation, classification,, or reclassification was in error, the Administrator may in the same manner 
as the approval, disapproval, or promulgation revise such action as appropriate without requiring any 
further submission from the! State. Such determination and the basis thereof shall be provided to the 
State and public.
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(I) Plan revisions. Each revision to an implementation plan submitted by a State under this Act shall be 
adopted by such State after reasonable notice and public hearing. The Administrator shall not approve a 
revision of a plan if the revision ^vould interfere with any applicable requirement concerning attainment and 
reasonable further progress (a|s defined in section 171 142 USCS § 750.71). or any other applicable 
requirement of this Act. j

(m) Sanctions. The Administrator may apply any of the sanctions listed in section 179(b) \42 USCS $ 7509{b)] 
at any time (or at any time aftejr) the Administrator makes a finding, disapproval, or determination under 
paragraphs (T) through (4), respectively, of section 179(a) \42 USCS § 7509(a)] in relation to any plan or 
plan item (as that term is defined by the Administrator) required under this Act, with respect to any portion 
of the State the Administrator determines reasonable and appropriate, for the purpose of ensuring that the 
requirements of this Act relating to such plan or plan item are met. The Administrator shall, by rule,
establish criteria for exercising 
referred to in section 179(a) [42

are not applied on a statewide

his authority under the previous sentence with respect to any deficiency 
USCS § 7509(a)] to ensure that, during the 24-month period following the 

finding, disapproval, or determination referred to in section 179(a) \42 USCS $ 7509/ail such sanctions
basis where one or more political subdivisions covered by the applicable

implementation plan are principally responsible for such deficiency.

(n) Savings clauses.

(1) Existing plan provisions. Any provision of any applicable implementation plan that was approved or 
promulgated by the Administrator pursuant to this section as in effect before the date of the enactment 
of the Clean Air Act Amendments of 1990 [enacted Nov. 15,1990] shall remain in effect as part of such 
applicable implementation plan, except to the extent that a revision to such provision is approved or 
promulgated by the Administrator pursuant to this Act.

(2) Attainment dates. For any area not designated nonattainment, any plan or plan revision submitted or
required to be submitted by q State--

(A) in response to the promulgation or revision of a national primary ambient air quality standard in 
effect on the date of the enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 
1990], or

(B) in response to a finding of substantial inadequacy under subsection (a)(2) (as in effect immediately 
before the date of the enactment of the Clean Air Act Amendments of 1990) [enacted Nov. 15, 
1990],

shall provide for attainment of the national primary ambient air quality standards within 3 years of 
the date of the enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990] or 
within 5 years of issuance of such finding of substantial inadequacy, whichever is later.

(3) Retention of construction moratorium in certain areas. In the case of an area to which, immediately
before the date of the enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990], 
the prohibition on construction or modification of major stationary sources prescribed in subsection
(a)(2)(l) (as in effect immediately before the date of the enactment of the Clean Air Act Amendments of 
1990 [enacted Nov. 15, 1990]) applied by virtue of a finding of the Administrator that the State 
containing such area had not submitted an implementation plan meeting the requirements of section 
172(b)(6) \42 USCS § 7502(h)(6)] (relating to establishment of a permit program) (as in effect 
immediately before the date: of enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 
1990]) or 172(a)(1) \42 USCS $ 7502(a)(1)] (to the extent such requirements relate to provision for 
attainment of the primary national ambient air quality standard for sulfur oxides by December 31, 1982) 
as in effect immediately before the date of the enactment of the Clean Air Act Amendments of 1990 
[enacted Nov. 15, 1990], no major stationary source of the relevant air pollutant or pollutants shall be 
constructed or modified in such area until the Administrator finds that the plan for such area meets the 
applicable requirements of Section 172(c)(5) \42 USCS $ 7502(c)(5)] (relating to permit programs) or 
subpart 5 of part D \42 USCS §§ 7514 et seq.] (relating to attainment of the primary national ambient 
air quality standard for sulfur dioxide), respectively. '
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(o) Indian tribes. If an Indian tribe jsubmits an implementation plan to the Administrator pursuant to section 
301(d) \42 USCS § 7601(dK the plan shall be reviewed in accordance with the provisions for review set 
forth in this section for State plans, except as otherwise provided by regulation promulgated pursuant to 
section 301 (d)(2) [42 USCS §\7601(d)(2)]. When such plan becomes effective in accordance with the 

regulations promulgated under section 301 (d) \42 USCS § 7601(d)], the plan shall become applicable to all 
areas (except as expressly proyided otherwise in the plan) located within the exterior boundaries of the 
reservation, notwithstanding the issuance of any patent and including rights-of-way running through the 
reservation.

(p) Reports. Any State shall submit, according to such schedule as the Administrator may prescribe, such 
reports as the Administrator max) require relating to emission reductions, vehicle miles traveled, congestion 
levels, and any other information the Administrator may deem necessary to assess the development!,] 
effectiveness, need for revision, lor implementation of any plan or plan revision required under this Act.

History

(July 14, 1955, ch 360, Title I, Part A, §110, as added Dec. 31, 1970.P.L 91-604. § 4(a), 84 Stat. 1680: June 22, 
1974, P.L 93-319, § 4, 88 Stat. 256; Aug. 7, 1977, P.L 95-95. Title l, §§ 107, 108, 91 Stat 691, 693; Nov. 16, 
1977, P.L. 95-190, § 14(a)(1)-(6), 91 Stat 1399: July 17, 1981. P.L 97-23. § 3; 95 Stat. 142: Nov. 15, 1990, P.L. 
101-549, Title I, §§ 101(b)-(d), 102(h), 107(0), 108(d), Title IV, § 412, -/CM Stat. 2404, 2422, 2464, 2466, 2634.)

Annotations

Notes

References in text:

The "Energy Supply and Environmental Coordination Act of 1974", referred to in subsec. (a)(3)(B), is Act June 22, 
1974, P.L. 93-319, 88 Stat. 246, which appears generally as 15 USCS 6$ 791 et seq. For full classification of this 
Act, consult USCS Tables volumes.

"Section 113(d)", referred to in subsecs. (a)(3)(C), (6), (f)(5), (g)(3), and (i), which appears as 42 USCS § 
7413(d)(5). was amended by Act Nov. 15,1990, P.L. 101-549, Title VII, § 701, 104 Stat. 2672, and as amended, no 
longer relates to final compliance orders and steel industry compliance extension.

"Section 119, as in effect before the date of the enactment of this paragraph", referred to in subsecs, (f)(5) and (g)
(3), is § 119 of Act July 14, 1955, ch 360, Title I, as added June 22, 1974, P.L 93-319. § 3, 88 Stat. 248. which 
appeared as 42 USCS § 1857e-10 prior to the enactment of subsecs, (f)(5) and (g)(3) by Act Aug. 7, 1977, P.L. 95- 
95, § 107, 91 Stat. 691. Section 112(b)(1) of Act Aug. 7, 1977 repealed § 119 of Act July 14, 1955 and provided 
that all references to such § 119 in any subsequent enactment which supersedes Act June 22, 1974 shall be 
construed to refer to § 113(d) of the Clean Air Act and to paragraph (5) thereof in particular, which appears as 42 
USCS § 7413(d)(5). Section 117(b) of Act Aug. 7, 1977 added a new § 119 of Act July 14, 1955, which appears as 
42 USCS 6 7419. 'i

"This Act", referred to in this section, is Act July 14, 1955, ch 360, 69 Stat. 322. as generally amended by Act Dec. 
17, 1963, PL. 88-206. 77 Stat. 392. which appeared as 42 USCS $$ 1857 et seq. prior to its general amendment 
by Act Aug. 7,1977, P.L. 95-95. 91 Stat. 685. and now appears as 42 USCS $$ 7401 et seq.

"This title", referred to in this section, is Title I of the Clean Air Act and appears generally as 42 USCS §5 7401 et 
seq. For full classification of such Title, consult USCS Tables volumes.
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Current through PL 115-171, approved 5/9/18

United States Code Service - Titles 1 through 54 > TITLE 42. THE PUBLIC HEALTH AND 
WELFARE > CHAPTER 85. AIR POLLUTION PREVENTION AND CONTROL > PROGRAMS AND 
ACTIVITIES > AIR QUALITY AND EMISSION LIMITATIONS

§ 7411. Standards for performance for new stationary sources

(a) Definitions. For purposes of this section:

(1) The term "standard of performance" means a standard for emissions of air pollutants which reflects the
degree of emission limitation achievable through the application of the best system of emission 
reduction which (taking into account the cost of achieving such reduction and any nonair quality health 
and environmental impact and energy requirements) the Administrator determines has been 
adequately demonstrated, j

(2) The term "new source" means any stationary source, the construction or modification of which is 
commenced after the publication of regulations (or, if earlier, proposed regulations) prescribing a 
standard of performance under this section which will be applicable to such source.

(3) The term "stationary source" means any building, structure, facility, or installation which emits or may
emit any air pollutant. Nothing in title II of this Act \42 (JSCS $$ 7621 et seq.] relating to nonroad 
engines shall be construed to apply to stationary internal combustion engines.

(4) The term "modification" means any physical change in, or change in the method of operation of, a. 
stationary source which increases the amount of any air pollutant emitted by such source or which 
results in the emission of any air pollutant not previously emitted.

(5) The term "owner or operator" means any person who owns, leases, operates, controls, or supervises a
stationary source.

(6) The term "existing source" means any stationary source other than a new source.

(7) The term "technological system of continuous emission reduction" means--

(A) a technological process for production or operation by any source which is inherently low-polluting
or nonpolluting, or .

(B) a technological system for continuous reduction of the pollution generated by a source before such 
pollution is'emitted into the ambient air, including precombustion cleaning or treatment of fuels.

(8) A conversion to coal (A) by reason of an order under section 2(a) of the Energy Supply and 
Environmental Coordination Act of 1974 \15 USCS «S 792/ail or any amendment thereto, or any 
subsequent enactment which supersedes such Act, or (B) which qualifies under section 113(d)(5)(A)(ii) 
of this Act shall not be deemed to be a modification for purposes of paragraphs (2) and (4) of this 
subsection.

(b) List of categories of stationary sources; standards of performance; information on pollution control 
techniques; sources owned or operated by United States; particular systems; revised standards.
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(1) (A) The Administrator shall, within 90 days after the date of enactment of the Clean Air Amendments of
1970 [enacted Dec. 31,1970], publish (and from time to time thereafter shallrevise) a list of categories 
of stationary sources. He shbll include a category of sources in such list if in his judgment in causes, or 
contributes significantly to, air pollution which may reasonably be anticipated to endanger public health 
or welfare.

(B) Within one year after thd inclusion of a category of stationary sources in a list under subparagraph 
(A), the Administrator ishali publish proposed regulations, establishing Federal standards of 
performance for new sources within such category. The Administrator shall afford interested 
persons an opportunity for written comment on such proposed regulations. After considering such 
comments, he shall promulgate, within one year after such publication, such standards with such 
modifications as he deems appropriate. The Administrator shall, at least every 8 years, review and, 
if appropriate, revise s'uch standards following the procedure required by this subsection for 
promulgation of such standards. Notwithstanding the requirements of the previous.sentence, the 
Administrator need not review any such standard if the Administrator determines that such review 
is not appropriate in light of readily available information on the efficacy of such standard. 
Standards of performarice or revisions thereof shall become effective upon promulgation. When 
implementation and enforcement of any requirement of this Act indicate that emission limitations 
and percent reductions beyond those required by the standards promulgated under this section are 
achieved in practice, ttjie Administrator shall, when revising standards promulgated under this 
section, consider the emission limitations and percent reductions achieved in practice.

(2) The Administrator may distinguish among classes, types, and sizes within categories of new sources for
the purpose of establishing such standards.

(3) The Administrator shall, frdm time to time, issue information on pollution control techniques for 
categories of new sources and air pollutants subject to the provisions of this section.

i •
(4) The provisions of this sectionjshall apply to any new source owned or operated by the United States.

(5) Except as otherwise authorized under subsection (h), nothing in this section shall, be construed to
require, or to authorize the Administrator to require, any new or modified source to install and operate 
any particular technological Isystem of continuous emission reduction to comply with any new source 
standard of performance, i .

(6) The revised standards of performance required by enactment of subsection (d)(1)(A)(i) and (ii) shall be
promulgated not later than one year after enactment of this paragraph [enacted Aug. 7, 1977], Any new 
or modified fossil fuel fired stationary source which commences construction prior to the date of 
publication of the proposed revised standards shall not be required to comply with such revised 
standards.

(c) State implementation and enforcement of standards of performance.

(1) Each State may develop and submit to the Administrator a procedure for implementing and enforcing 
standards of performance for new sources located in such State. If the Administrator finds the State 
procedure is adequate, he! shall delegate to such State any authority he has under this Act to 
implement and enforce sucb standards.

(2) Nothing in this subsection shall prohibit the Administrator from enforcing any applicable standard of 
performance under this section:

(d) Standards of performance for existing sources; remaining useful life of source.

(1) The Administrator shall prescribe regulations which shall establish a procedure similar to that provided 
by section 110 \42 USCS § 74101 under which each State shall submit to the Administrator a plan 
which (A) establishes standards of performance for any existing source for any air pollutant (i) for 
which air quality criteria have not been issued or which is not included on a list published under section 
108(a) \42 USCS $ 7408(a)i or emitted from a source category which is regulated under section 112 
[42 USCS $ 7412] but (ii) to which a standard of performance under this section would apply if such
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existing source were a new! source, and (B) provides for the implementation and enforcement of such 
standards of performance. Regulations of the Administrator under this paragraph shall permit the State 
in applying a standard of (berformance to any particular source under a plan submitted under this 
paragraph to take into consideration, among other factors, the remaining useful life of the existing 
source to which such standard applies.

(2) The Administrator shall have ithe same authority-

(A) to prescribe a plan for a State in cases where the State fails to submit a satisfactory plan as he 
would have under section 110(c) \42 USCS 5 7410(c)] in the case of failure to submit an 
implementation plan, an|d

(B) to enforce the provisions of such plan in cases where the State fails to enforce them as he would,
have under sections 11S and 114 \42 USCS $$ 7413 and 7414] with respect to an implementation 
plan. |
In promulgating a standard of performance under a plan prescribed under this paragraph, the 
Administrator shall take! into consideration, among other factors, remaining useful lives of the 
sources in the category of sources to which such standard applies.

(e) Prohibited acts. After the effective date of standards of performance promulgated under this section, it shall
be unlawful for any owner or bperator of any new source to operate such source in violation of any
standard of performance applicable to such source.

(f) New source standards of performance.

(1) For those categories of major stationary sources that the Administrator listed under subsection (b)(1)(A)
before the date of the enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990] 
and for which regulations had not been proposed by the Administrator by such date, the Administrator 
shall— i

(A) propose regulations establishing standards of performance for at least 25 percent of such 
categories of sources jwithin 2 years after the date of the enactment of the Clean Air Act 
Amendments of 1990 [enacted Nov. 15, 1990];

(B) propose regulations establishing standards of performance for at least 50 percent of such 
categories of sources iwithin 4 years after the date of the enactment of the Clean Air Act 
Amendments of 1990 [enacted Nov. 15, 1990]; and

(C) propose regulations forjthe remaining categories of sources within 6 years after the date of the 
enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15,1990].

(2) In determining priorities for promulgating standards for categories of major stationary sources for the 
purpose of paragraph (1), th;e Administrator shall consider-

(A) the quantity of air pollutant emissions which each such category will emit, or will be designed to
'emit; |

(B) the extent to which each such pollutant may reasonably be anticipated to endanger public health or 
welfare; and

(C) the mobility and competitive nature of each such category of sources and the consequent need for 
nationally applicable neW source standards of performance.

(3) Before promulgating any regulations under this subsection or listing- any category of major stationary 
sources as required under. this subsection, the Administrator, shall consult with appropriate 
representatives of the Governors and of State air pollution control agencies.

(g) Revision of regulations.
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(1) Upon application by the Governor of a State showing that the Administrator has failed to specify in 
regulations under subsecticjn (f)(1) any category of major stationary sources required to be specified 
under such regulations, thejAdministrator shall revise such regulations to specify any such category.

(2) Upon application of the Governor of a State, showing that any category of stationary sources which is
not included in the list under subsection (b)(1)(A) contributes significantly to air pollution which may 
reasonably be anticipated to endanger public health or welfare (notwithstanding that such category is 
not a category of major stationary sources), the Administrator shall revise such regulations to specify 
such category of stationary sources.

(3) Upon application of the Governor of a State showing that the Administrator has failed to apply properly 
the criteria required to be considered under subsection (f)(2), the Administrator shall revise the list 
under subsection (b)(1 )(A) to apply properly such criteria.

(4) Upon application of the Governor of a State showing that—

(A) a new, innovative, or improved technology or process which achieves greater continuous emission 
reduction has been adequately demonstrated for any category of stationary sources, and

(B) as a result of such technology or process, the new source standard of performance in effect under
this section for such category no longer reflects the greatest degree of emission limitation 
achievable through application of the best technological system of continuous emission reduction 
which (taking into consideration the cost of achieving such emission reduction, and any non-air 
quality health and environmental impact and energy requirements) has been adequately 
demonstrated, :

the Administrator shall; revise such standard of performance for such category accordingly.

(5) Unless later deadlines for action of the Administrator are otherwise prescribed under this section, the 
Administrator shall, not latdr than three months following the date of receipt of any application by a 

. Governor of a State, either-)

(A) find that such application does not contain the requisite showing and deny such application, or

(B) grant such application arid take the action required under this subsection.

(6) Before taking any action required by subsection (f) or by this subsection, the Administrator shall provide
notice and opportunity for pijiblic hearing.

(h) Design, equipment, work practice, or operational standard; alternative emission limitation.

(1) For purposes of this section, if in the judgment of the Administrator, it is not feasible to prescribe or 
enforce a standard of performance, he may instead promulgate a design, equipment, work practice, or 
operational standard, or Combination thereof, which reflects the best technological system of 
continuous emission reduction which (taking into consideration the cost of achieving such emission 
reduction, and any non-air quality health and environmental impact and energy requirements) the 
Administrator determines has been adequately demonstrated. In the event the Administrator 
promulgates a design or equipment standard under this subsection, he shall include as part of such 
standard such requirements as will assure the proper operation and maintenance of any such element 
of design or equipment.

(2) For the purpose of this subsection, the phrase "not feasible to prescribe or enforce a standard of 
performance" means any situation in which the Administrator determines that (A) a pollutant or 
pollutants cannot be emitted through a conveyance designed and constructed to emit or capture such 
pollutant, or that any requirement for, or use of, such a conveyance would be inconsistent with any 
Federal, State, or local law,|or (B) the application of measurement methodology to a particular class of 
sources is not practicable due to technological or economic limitations.

(3) If after notice and opportunity for public hearing, any person establishes to the satisfaction of the 
Administrator that an alternative means of emission limitation will achieve a reduction in emissions of
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any air pollutant at least equivalent to the reduction in emissions of such air pollutant achieved under 
the requirements of paragraph (1), the Administrator shall permit the use of such alternative by the 

' source for purposes of compliance with this section with respect to such pollutant.

(4) Any standard promulgated under paragraph (1) shall be promulgated in terms of standard of 
performance whenever it becomes feasible to promulgate and enforce such standard in such terms.

(5) Any design, equipment, work! practice, or operational standard, or any combination thereof, described in
this subsection shall be treated as a standard of performance for purposes of the provisions of this Act 
(other than the provisions of subsection (a) and this subsection).

(i) Country elevators. Any regulations promulgated by the Administrator under this section applicable to grain
elevators shall not apply to country elevators (as defined by the Administrator) which have a storage
capacity of less than two million jfive hundred thousand bushels.

(j) Innovative technological systems Of continuous emission reduction.

(1) (A) Any person proposing to own or operate a new source may request the Administrator for one or 
more waivers from the requirements of this section for such source or any portion thereof with respect 
to any air pollutant to encourage the use of an innovative technological system or systems of 
continuous emission reductibn. The Administrator may, with the consent of the Governor of the State in 
which the source is to be lobated, grant a waiver under this paragraph, if the Administrator determines 
after notice and opportunity for public hearing, that-

(i) the proposed system or systems.have not been adequately demonstrated,

(ii) the proposed system orj systems will operate effectively and there is a substantial likelihood that
such system or systems will achieve greater continuous emission reduction than that required to 
be achieved under the standards of performance which would otherwise apply, or achieve at least 
an equivalent reduction jat lower cost in terms of energy, economic, or nonair quality environmental 
impact, |

P) the owner or operator; of the proposed source has demonstrated to the satisfaction of the 
Administrator that the proposed system will not cause or contribute to an unreasonable risk to 
public health, welfare, or safety in its operation, function, or malfunction, and

(iv) the granting of such waiver is consistent with the requirements of subparagraph (C).

In making any determination under clause (ii), the Administrator shall take into account any 
previous failure of such system or systems to operate effectively or to meet any requirement of the 
new source performande standards. In determining whether an-unreasonable risk exists under 
clause (iii), the Administrator shall consider, among other factors, whether and to what extent the 
use of the proposed technological system will cause, increase, reduce, or eliminate emissions of 
any unregulated pollutants; available methods for reducing or eliminating any risk to public health, 
welfare, or safety which may be associated with the use of such system; and the availability of 
other technological systems which may be used to conform to standards under this section without 
causing or contributing to such unreasonable risk. The Administrator may conduct such tests and 
may require the owner dr operator of the proposed source to conduct such tests and provide such 
information .as is necessary to carry out clause (iii) of this subparagraph. Such requirements shall 
include a requirement for prompt reporting of the emission of any unregulated pollutant from a 
system if such pollutant was not emitted, or was emitted in significantly lesser amounts without use 
of such system.

(B) A waiver under this paragraph shall be granted on such terms and conditions as the
Administrator determines to be necessary to assure-

(i) emissions from the source will not prevent attainment and maintenance of any national
ambient air quality standards, and

(ii) proper functioning of the technological system or systems authorized.

| 42 USCS §7411
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Any such term or condition shall be treated as a standard of performance for the 
purposes of subsection (e) of this section and section" 113 \42 USCS $ 7413],

(C) The number of waivers granted under this paragraph with respect to a proposed technological 
system of continuous emission reduction shall not exceed such number as the Administrator 
finds necessary to ascertain whether or not such system will achieve the conditions specified 
in clauses (ii) and (iii).of subparagraph (A).

(D) A waiver under this paragraph shall extend to the sooner of~

(i) the date determihed by the Administrator, after consultation with the owner or operator of the
source, taking! into consideration the design, installation, and capital cost of the 
technological system or systems being used, or

(ii) the date on which the Administrator determines that such system has failed to-

il) achieve at Ibast an equivalent continuous emission reduction to that required to be
achieved under the standards of performance which would otherwise apply, or

(II) comply with the condition specified in paragraph (1)(A)(iii), 

and thatisuch failure cannot be corrected.

(E) In carrying out subparagraph (D)(i), the Administrator shall not permit any waiver for a source or 
portion thereof to extend beyond the date-

(i) seven years after the date on which any waiver is granted to such source or portion thereof,
or

(ii) four years after the date on which such source or portion thereof commences operation,
whichever is earlier.

(F) No waiver under this! subsection shall apply to any portion of a source other than the portion on 
which the innovative technological system or systems of continuous emission reduction is 
used.

(2) (A) If a waiver under paragraph (1) is terminated under clause (ii) of paragraph (1)(D), the Administrator 
shall grant an extension of the requirements of this section for such source for such minimum period as 
may be necessary to comply with the applicable standard of performance under this section. Such 
period shall not extend beyond the date three years from the time such waiver is terminated.

(B) An extension granted under this paragraph shall set forth emission limits and a compliance 
schedule containing increments of progress which require compliance with the applicable 
standards of performance as expeditiously as practicable and include such measures as are 
necessary and practicable in the interim to minimize emissions. Such schedule shall be treated as 
a standard of performance for purposes of subsection (e) of this section and section 113.

History

(July 14, 1955, ch 360, Title I, Part A, § 111, as added Dec. 31,1970.P.L 91-604. § 4(a), 84 Stat. 1683: Nov. 18, 
1971, P.L 92-157. Title III, § 302(f), 85 Stat 464\ Aug. 7, 1977, P.L 95-95. Title I, § 109(a)-(d)(1), (e), (f), Title IV, § 
401(b), 91 Stat 697. 791; Nov. 16, 1977; P.L 95-190. § 14(a)(7)-(9), 91 Stat. 1399: Nov. 9, 1978, P.L. 95-623. § 
13(a), 92 Stat. 3457: Nov. 15, 1990, P.U 'l01-549, Title I, § 108(e)-(g), Title III, § 302(a), (b), Title IV, § 403(a), 104 

Stat. 2467, 2574, 2631.)

Annotations

Notes
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42 USCS $ 7426
Currdnt through PL 115-170, approved 5/9/18

United States Code Service - Titles 1 through 54 > TITLE 42. THE PUBLIC HEALTH AND 
WELFARE > CHAPTER 85. AIR POLLUTION PREVENTION AND CONTROL > PROGRAMS AND 
ACTIVITIES > AIR QUALITY AND EMISSION LIMITATIONS

§ 7426. Interstate pollution abatement

(a) Written notice to all nearby States. Each applicable implementation plan shall--

(1) require each major proposed:new (or modified) source-

(A) subject to part C \42 USCS §§ 7470 et seq.] (relating to significant deterioration of air quality) or

. (B) which may' significantly:contribute to levels of air pollution in excess of the national ambient air 
quality standards in any; air quality control region outside the State in which such source intends to 
locate (or make such modification),

to provide written notice to all nearby States the air pollution levels of which may be affected by 
such source at least sbdy days prior to the date on which commencement of construction is to be 
permitted by the State providing notice, and

(2) identify all major existing stationary sources which may have the impact described in paragraph (1) with
respect to new or modified sources and provide notice to all nearby States of the identity of such 
sources not later than three months after the date of enactment of the Clean Air Act Amendments of 
1977 [enacted Aug. 7, 1977],

(b) Petition for finding that major sdurces emit or would emit prohibited air pollutants. Any State or political 
subdivision may petition the Administrator for a finding that any major source or group of stationary sources 
emits or would emit any air pollutant in violation of the prohibition of section 110(a)(2)(D)(ii) F42 USCS $ 
7410(a)(2)(D.)(ii)] or this sectionJ Within 60 days after receipt of any petition under this subsection and after 
public hearing, the Administrator shall make such a finding or deny the petition.

(c) Violations; allowable continued operation. Notwithstanding any permit which may have been granted by the
State in which the source is located (dr intends to locate), it shall be a violation of this section and the 
applicable implementation plan jn such State--

(1) for any major proposed new (or modified) source with respect to which a finding has been made under
subsection (b) to be constructed or to operate in violation of the prohibition of section 110(a)(2)(D)(ii) 
[42 USCS S 7410(a)(2)(D)(iil\ or this section, or

(2) for any major existing source to operate more than three months after such finding has been made with
respect to it.
The Administrator may permit the continued operation of a source referred to in paragraph (2) beyond 
the expiration of such threeLmohth period if such source complies with such emission limitations and 
compliance schedules (containing increments of progress) as may be provided by the Administrator to 
bring about compliance with the requirements contained in section 110(a)(2)(D)(ii) [42 USCS $ 
741Q(a)(2)(D)(ii)\ as expeditiously as practicable, but in no case later than three years after the date of 
such finding. Nothing in the: preceding sentence shall be construed to preclude any such source from
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being eligible for an enforcement order under section 113(d) after the expiration of such period during 
which the Administrator has permitted continuous operation.

History ;____________ _______  ____

(July 14, 1955, ch 360, Title I, Part A, §; 126, as added Aug. 7,1977.P.L 95-95. Title I, § 123, 91 Stat. 724: Nov. 
16, 1977, P.L 95-190, § 14(a)(39), 91 Sfat 1401: Nov. 15,1990, P.L 101-549, Title I, § 109(a), 104 Stat. 2469.)

Annotations

Notes

References in text:

"Section 113(d)", referred to in subseq. (c), which appeared as 42 USCS $ 7413(d). was amended by Act Nov. 
15, 1990, P.L. 101-549, Title VII, § 7011 104 Stat. 2672, and, as amended, no longer related to finaf compliance 
orders.

Effective date of section:

Act Aug. 7, 1977, P.L. 95-95. Title IV, :§ 406(d), 91 Stat. 795. which appears as 42 USCS $ 7401 note. provided 
that this section is effective on the date of enactment on Aug. 7, 1977.

Amendments:

1977 . Act Nov. 16, 1977, in subsec. (a)(1), substituted "(relating to significant deterioration of air quality)" for", 
relating to significant deterioration of air quality,".

1990 . Act Nov. 15,1990 (effective on erjactment, except as provided by § 711 (b) of such Act, which appears as 42 
USCS $ 7401 note), in subsec. (b), addejd "or group of stationary sources" and substituted "110(a)(2)(D)(ii) or this 
section" for "110(A)(2)(E)(i)"; in subsec. (c), in the introductory matter, inserted "this section and", and in para. (1) 
and the concluding matter, substituted "1i10(a)(2)(D)(ii) or this section" for "110(a)(2)(E)(i)" wherever appearing.

Other provisions:

Savings provisions. For savings provisions applicable to the amendments made to this section by Act Nov. 15, 
1990, see Act Nov. 15, 1990, P.L. 101-549, Title VII, § 711(a), 104 Stat. 2684, which appears as 42 USCS § 7401 
note.

Case Notes

1. Generally
2. Grounds for abatement
3. Delay
4. Evidence
5. Due process
6. Procedural matters 1

1. Generally
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Current through PL 115-171, approved 5/9/18

United States Code Service - Tides 1 through 54 > TITLE 42. THE PUBLIC HEALTH AND 
WELFARE > CHAPTER 85. AIR POLLUTION PREVENTION AND CONTROL > PROGRAMS AND 
ACTIVITIES > PLAN REQUIREMENTS FOR NONATTAINMENT AREAS > NONATTAINMENT 
AREAS IN GENERAL

§ 7506a. Interstate transport commissions

(a) Authority to establish interstate transport regions. Whenever, on the Administrator's own motion or by
petition from the Governor of any State, the Administrator has reason to believe that the interstate transport 
of air pollutants from one or more States contributes significantly to a. violation of a national ambient air 
quality standard in one or more other States, the Administrator may establish, by rule, a transport region for 
such pollutant that includes such States. The Administrator, on the Administrator's own motion or upon 
petition from the Governor of any State, or upon the recommendation of a transport commission 
established under subsection (b), may-

(1) add any State or portion of a State to any region established under this subsection whenever the 
Administrator has reason to believe that the interstate transport of air pollutants from such State 
significantly contributes to a violation of the standard in the transport region, or ■

(2) remove any State or portion of a State from the region whenever the Administrator has reason to 
believe that the control of emissions in that State or portion of the State pursuant to this section will not 
significantly contribute to the attainment of the standard in any area in the region.
The Administrator shall approve or disapprove any such petition or recommendation within 18 months 
of its receipt. The Administrator shall establish appropriate proceedings for public participation 
regarding such petitions and motions, including notice and comment.

(b) Transport commissions.

(1) Establishment. Whenever the Administrator establishes a transport region under subsection (a), the 
Administrator shall establish a transport commission comprised of (at a minimum) each of the following 
members:

(A) The Governor of each State in the region or the designee of each such Governor.

(B) The Administrator or the Administrator's designee.

(C) The Regional Administrator (or the Administrator's designee) for each Regional Office for each 
Environmental Protection Agency Region affected by the transport region concerned.

(D) An air pollution control official representing each State in the region, appointed by the Governor.

Decisions of, and recommendations and requests to, the Administrator by each transport 
commission may be made only by a majority vote of all members other than the Administrator and 
the Regional Administrators (or designees thereof).

(2) Recommendations. The transport commission shall assess the degree of interstate transport of the 
pollutant or precursors to the pollutant throughout the transport region, assess strategies for mitigating 
the interstate pollution, and recommend to the Administrator such measures as the Commission
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determines to be necessary to ensure that the plans for the relevant States meet the requirements' of
section 110(a)(2)(D) [42.USCS $ 7410(a)(2)(D)}. Such commission shall not be subject to the
provisions of the Federal Advisory Committee Act (5 U.S.C. App.).

(c) Commission requests. A transport commission established under subsection (b) may request the 
Administrator to issue a finding! under section 110(k)(5) 142 USCS 5 7410(k}(5)] that the implementation 
plan for one or more of the States in the transport region is substantially inadequate to meet the 
requirements of section 110(a|)(2)(D) \42 USCS $ 7410(a)(2)(D)]. The Administrator shall approve, 
disapprove, or partially approve bnd partially disapprove such a request within 18 months of its receipt and, 
to the extent the Administrator aipproves such request, issue the finding under section 110(k)(5) \42 USCS 
$ 7410(k)(5)] at the time of such approval. In acting on such request, the Administrator shall provide an 
opportunity for public participation and shall address each specific recommendation made by the 
commission. Approval or disapproval of such a request shall constitute final agency action within the 
meaning of section 3Q7(bi \42 USCS $ 7607(b)].

History

(July 14, 1955, ch 360, Title I, Part D, Subpart 1, § 176A, as added Nov. 15,1990,P.L 101-549, Title l, § 
102(f)(1), 104 Stat. 2419.)

Annotations

Notes

Effective date of section:

This section is effective on enactment, except as provided by § 711(b) of Title VII of Act Nov. 15, 1990, P.L 101- 
549, 104 Stat. 2684, which appears as 42 USCS $ 7401 note.

Other provisions:

Savings provisions. For savings provisions applicable to the enactment of this section by Act Nov. 15, 1990, see 
Act Nov. 15, 1990, P.L 101-549, Title VII, § 711(a), 104 Stat. 2684, which appears as 42 USCS $ 7401 note.

Research References & Practice Aids

Related Statutes & Rules:

This section is referred to in 42 USCS $$ 7406. 7410. 7511c.

Am Jur:

61B Am Jur2d. Pollution Control 4'.$ 178, 529. 530.

Texts:

3 Environmental Law Practice Guide (Matthew Bender), ch 17, Clean Air Act § 17.02.

Law Review Articles:
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Brooks. Big Oil, Big Consequences, and the Big Unknown: Exploring the Legal, Regulatory, and Environmental 
Impact of the Gulf Oil Spill: The Gulf Oil Spill: The Road Not Taken. 74 Alb L Rev 489. 20-/0/2011.

Miser. Clean Air Symposium: Air Quality Permitting: An Increasingly Limited Tool for a Sustainable Future. 43 Ariz 
St LJ 761, Fall 2011.

Reitze. Clean Air Symposium: The Intersection of Climate Change and Clean Air Act Stationary Source Programs. 
43 Ariz StLJ 901. Fall 2011.
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Current through PL 115-170, approved 5/9/18

United States Code Service - Titled 1 through 54 > TITLE 42. THE PUBLIC HEALTH AND 
WELFARE > CHAPTER 85. AIR POLLUTION PREVENTION AND CONTROL > PROGRAMS AND 
ACTIVITIES > PLAN REQUIREMENTS FOR NONATTAINMENT AREAS > ADDITIONAL 
PROVISIONS FOR OZONE NONATTAINMENT AREAS

§ 7511. Classifications and ;attainment dates

(a) Classification and attainment dates for 1989 nonattainment areas.

(1) Each area designated nonattainment for ozone pursuant to section 107(d) \42 USCS $ 7407(d)] shall 
be classified at the time of such designation, under table 1, by operation of law, as a Marginal Area, a 
Moderate Area, a Serious Area, a Severe Area, or an Extreme Area based on the design value for the area. 
The design value shall be calculated according to the interpretation methodology issued by the 
Administrator most recently before the date of the enactment of the Clean Air Act Amendments of 1990. For 
each area classified under this: subsection, the primary standard attainment date for ozone shall be as 
expeditiously as practicable but not later than the date provided in table 1.

TABLE 1

Area class Design value* Primary standard 

attainment date**

Marginal...................0.121 up to 0.138..... 3 years after

enactment

Moderate.......................0.138 up to 0.160.............6 years after

enactment

Serious......................... 0.160 up to 0.180............. 9 years after

enactment

Severe.......................0.180 up to 0.;280............15 years after

enactment

Extreme......................... 0.280 and above................20 years after

enactment

*The design value is measured in parts per million (ppm).
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**The primary standard attainment date is measured from the date of 

the enactment of the Clean AirjAmendments - of 1990.

(2) Notwithstanding table 1, in the case of a severe area with a 1988 ozone design value between 0.190
and 0.280 ppm, the attainment date shall be 17 years (in lieu of 15 years) after the date of the 
enactment of the Clean Air Amendments of 1990:

(3) At the time of publication of the notice under section 107(d)(4) 142 USCS § 7407(d)(4)] (relating to area
designations) for each ozone nonattainment area, the Administrator shall publish a notice announcing 
the classification of such ozone nonattainment area. The provisions of section 172(a)(1)(B) \42 USCS 
S 7502(a)(DIB)} (relating to lack of notice and comment and judicial review) shall apply to such 
classification.

• (4) If an area classified under paragraph (1) (Table 1) would have been classified in another category if the
design value in the area were 5 percent greater or 5 percent, less than the level on which such 
classification was based, the Administrator may, in the Administrator's discretion, within 90 days after 
the initial classification, by the procedure required under paragraph (3), adjust the classification to 
place the area in such other category. In making such adjustment, the Administrator may consider the 
number of exceedances of the national primary ambient air quality standard for ozone in the area, the 
level of pollution transport between the area and other affected areas, including both intrastate and 
interstate transport, and the mix of sources and air pollutants in the area.

(5) Upon application by any State, the Administrator may extend for 1 additional year (hereinafter referred 
to as the "Extension Year") the date specified in table 1 of paragraph (1) of this subsection if-- ■

(A) the State has complied with all requirements and commitments pertaining to the area in the 
applicable implementation plan, and

(B) no more than T exceedance of the national ambient air quality standard level for ozone has 
occurred in the area in the year preceding the Extension Year.

No more than 2 one-year extensions may be issued under this paragraph for a single 
nonattainment area.

(b) New designations and reclassifications,

(1) New designations to nonattainment. Any area that is designated attainment or unclassifiable for ozone
under section 107(d)(4) [42 USCS $ 7407(d)(4)l. and that is subsequently redesignated to 
nonattainment for ozone under section 107(d)(3) 142 USCS $ 7407(d)(3)]. shall, at the time of the 
redesignation, be classified by operation of law in accordance with table 1 under subsection (a). Upon 
its classification, the area shall be subject to the same requirements under section 110, subpart 1 of 
this part, and this subpart [42 USCS 7410, 7501 et seq., 7511 et seq.] that would have applied had 
the area been so classified at the time of the notice under subsection (a)(3), except that any absolute, 
fixed, date applicable in connection with any such requirement is extended by operation of law by a 
period equal to the length of time between the date of the enactment of the Clean Air Act Amendments 
of 1990 and the date the area is classified under this paragraph.

(2) Reclassification upon failure to attain.

(A) Within 6 months following the applicable attainment date (including any extension thereof) for an 
ozone nonattainment area, the Administrator shall determine, based on the area's design value (as 
of the attainment date), whether the area attained the standard by that date. Except for any Severe 
or Extreme area, any area that the Administrator finds has not attained the standard by that date 
shall be reclassified by operation of law in accordance with table 1 of subsection (a) to the higher 
of--

(i) the next higher classification for the area, or
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(ii) the classification applicable to the area's design value as determined at the time of the notice 
required under subparagraph (B).

No area shall be re'classified as Extreme under clause (ii).

(B) The Administrator shall publish a notice in the Federal Register, no later than 6 months following 
the attainment date, identifying each area that the Administrator has determined under 
subparagraph (A) as having failed to attain and identifying the reclassification, if any, described 
under subparagraph (A)j

(3) Voluntary reclassification. The Administrator shall grant the request of any State to reclassify a 
nonattainment area in that State in accordance with table 1 of subsection (a) to a higher classification. 
The Administrator shall publish a notice in the Federal Register of any such request and of action by 
the Administrator granting the request.

(4) Failure of severe areas to attain standard.

(A) If any Severe Area fails to achieve the national primary ambient air quality standard for ozone by 
the applicable attainment date (including any extension thereof), the fee provisions under section 
185 \42 USCS $ 7511c]i shall apply within the area, the percent reduction requirements of section 
182(c)(2)(B) and (C) \42 USCS § 7511a(c)(2)(B). (C)j (relating to reasonable further progress 
demonstration and NO[X] control) shall continue to apply to the area, and the State shall 
demonstrate that such percent reduction has been achieved in each 3-year interval after such 
failure until the standard is attained. Any failure to make such a demonstration shall be subject to 
the sanctions provided under this part \42 USCS $$ 7501 et seq.].

(B) In addition to the requirements of subparagraph (A), if the ozone design value for a Severe Area 
referred to in subparagraph (A) is above 0.140 ppm for the year of the applicable attainment date, 
or if the area has failed to achieve its most recent milestone under section 182(g) 142 USCS § 
7511a(q}], the new source review requirements applicable under this subpart \42 USCS §§ 7511 et 
seq.] in Extreme Areas shall apply in the area and the term [terms] "major source" and "major 
stationary source" shall have the same meaning as in Extreme Areas.

(C) In addition to the requirements of subparagraph (A) for those areas referred to in subparagraph (A) 
and not covered by subparagraph (B), the provisions referred to in subparagraph (B) shall apply 
after 3 years from the applicable attainment date unless the area has attained the standard by the 
end of such 3-year period.

(D) If, after the date of the enactment of the Clean Air Act Amendments of 1990, the Administrator 
modifies the method of determining compliance with the national primary ambient air quality 
standard, a design value or other indicator comparable to 0.140 in terms of its relationship to the 
standard shall be used h lieu of 0.140 for purposes of applying the provisions of subparagraphs
(B) and (C).

(c) References to terms.

(1) Any reference in this subpart \42 USCS 7511 et seq.] to a "Marginal Area", a "Moderate Area", a
"Serious Area", a "Severe Area", or an "Extreme Area" shall be considered a reference to a Marginal 
Area, a Moderate Area, a Serious Area, a Severe Area, or an Extreme Area as respectively classified 
under this section.

(2) Any reference in this suboart [42 USCS ^ 7511 et seq.] to "next higher classification" or comparable
terms shall be considered a reference to the classification related to the next higher set of design 
values in table 1. 7

History ____________ ______________________________ __________ ,
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Current through PL 115-171, approved 5/9/18

United States Code Service - Titles 1 through 54 > TITLE 42. THE PUBLIC HEALTH AND 
WELFARE > CHAPTER 85. AIR POLLUTION PREVENTION AND CONTROL > PROGRAMS AND 
ACTIVITIES > PLAN REQUIREMENTS FOR NONATTAINMENT AREAS > ADDITIONAL 
PROVISIONS FOR OZONE NONATTAINMENT AREAS

§ 7511a. Plan submissions and requirements

(a) Marginal areas. Each State in which all or part of a Marginal Area is located shall, with respect to the 
Marginal Area (or portion thereof, to the extent specified in this subsection), submit to the Administrator the 
State implementation plan revisions (including the plan items) described under this subsection except to 
the extent the State has made such submissions as of the date of the enactment of the Clean Air Act 
Amendments of 1990 [enacted Nov. 15, 1990].

(1) Inventory. Within 2 years after the date of the enactment of the Clean Air Act Amendments of 1990 
[enacted Nov. 15, 1990], the State shall submit a comprehensive, accurate, current inventory of actual 
emissions from all sources, as described in section 172(c)(3) [42 USCS $ 7502{c)(3ll in accordance 
with guidance provided by the Administrator.

(2) Corrections to the State implementation plan. Within the periods prescribed in this paragraph, the State
shall submit a revision to the State implementation plan that meets the following requirements-

(A) Reasonably available control technology corrections. For any Marginal Area (or, within the 
Administrator's discretion, portion thereof) the State shall submit, within 6 months of the date of 
classification under section 181(a) \42 USCS $ 7511 fa)], a revision that includes such provisions to 
correct requirements in (or add requirements to) the plan .concerning reasonably available control 
technology as were required under section 172(b) [42 USCS $ 7502(b)] (as in effect immediately 
before the date of the enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 
1990]), as interpreted in guidance issued by the Administrator under section 108 [42 USCS $ 
74081 before the date of the enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 
15, 1990],

(B) Savings clause for vehicle inspection and maintenance.

(i) For any Marginal Area (or, within the Administrator's discretion, portion thereof), the plan for 
which already includes, or was required by section 172(b)(11)(B) [42 USCS § 7502(b)(11)(B)1 
(as in effect immediately before the date of the enactment of the Clean Air Act Amendments of 
1990 [enacted Nov. 15, 1990]) to have included, a specific schedule for implementation of a 
vehicle emission control inspection and maintenance program, the State shall submit, 
immediately after the date of the enactment of the Clean Air Act Amendments of 1990 
[enacted Nov. 15, 1990], a revision that includes any provisions necessary to provide for a 
vehicle inspection and maintenance program of no less stringency than that of either the 
program defined in House Report Numbered 95-294,. 95th Congress, 1st Session, 281-291 
(1977) [unclassified] as interpreted in guidance of the Administrator issued pursuant to section 
172(b)(11)(B) [42 USCS § 7502(b)(11)(B)1 (as in effect immediately before the date of the
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enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990]) or the program 
already included in the plan, whichever is more stringent.

(ii) Within 12 months after the date of the enactment of the Clean Air Act Amendments of 1990 
[enacted Nov. 15, 1990], the Administrator shall review, revise, update, and republish in the 
Federal Register the guidance for the States for motor vehicle inspection and maintenance 
programs required by this Act, taking into consideration the Administrator's investigations and 
audits of such program. The guidance shall, at a minimum, cover the frequency of inspections, 
the types of vehicles to be inspected (which shall include leased vehicles that are registered in 
the nonattainment area), vehicle maintenance by owners and operators, audits by the State, 
the test method and measures, including whether centralized or decentralized, inspection 
methods and procedures, quality of inspection, components covered, assurance that a vehicle 
subject to a recall notice from a manufacturer has complied with that notice, and effective 
implementation and enforcement, including ensuring that any retesting of a vehicle after a 
failure shall include proof of corrective action and providing for denial of vehicle registration in 
the case of tampering or misfueling. The guidance-which shall be incorporated in the 
applicable State implementation plans by the States shall provide the States with continued 
reasonable flexibility to fashion effective, reasonable, and fair programs for the affected 
consumer. No later than 2 years after the Administrator promulgates regulations under section 
202(m)(3) \42 USCS $ 7521(m)(3)] (relating to emission control diagnostics), the State shall 
submit a revision to such program to meet any requirements that the Administrator may 
prescribe under that section.

(C) Permit programs. Within 2 years after the date of the enactment of the Clean Air Act Amendments 
of 1990 [enacted Nov. 15, 1990], the State shall submit a revision that includes each of the 
following:

(i) Provisions to require permits, in accordance with sections 172(c)(5) and 173 \42 USCS ^
7502(c)(5), 7503], for the construction and operation of each new or modified major stationary 
source (with respect to ozone) to be located in the area.

(ii) Provisions to correct requirements in (or add requirements to) the plan concerning permit 
programs as were required under section 172(b)(6) \42 USCS $ 7502(b)(6)] (as in effect 
immediately before The date of the enactment of the Clean Air Act Amendments of 1990 
[enacted Nov. 15, 1990]), as interpreted in regulations of the Administrator promulgated as of 
the date of the enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990],

(3) Periodic inventory.

(A) General requirement. No later than the end of each 3-year period after submission of the inventory 
under paragraph (1) until the area is redesignated to attainment, the State shall submit a revised 
inventory meeting the requirements of subsection (a)(1).

(B) Emissions statements.

(i) Within 2 years after the date of the enactment of the Clean Air Act Amendments of 1990 
[enacted Nov. 15, 1990], the State shall submit a revision td the State implementation plan to 
require that the owner or operator of each stationary source of oxides of nitrogen or volatile 
organic compounds provide the State with a statement, in such form as the Administrator may 
prescribe (or accept an equivalent alternative developed by the State), for classes or 
categories of sources, showing the actual emissions of oxides of nitrogen and volatile organic 
compounds from that source. The first such statement shall be submitted within 3 years after 
the date of the enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990], 
Subsequent statements shall be submitted at least every year thereafter. The statement shall 
contain a certification that the information contained in the statement is accurate to the best 
knowledge of the individual certifying the statement.

42 USCS § 7511a
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(ii) The State may waive the application of clause (i) to any class or category of stationary sources 
which emit less than 25 tons per year of volatile organic compounds or oxides of nitrogen if the 
State, in its submissions under subparagraphs [subparagraph] (1).or (3)(A), provides an 
inventory of emissions from such class or category of sources, based on the use of the 
emission factors established by the Administrator or other methods acceptable to the 
Administrator.

(4) General offset requirement. For purposes of satisfying the emission offset requirements of this part \42 
USCS $§ 7501 et seq.], the ratio of total emission reductions of volatile organic compounds to total 
increased emissions of such air pollutant shall be at least 1.1 to 1.

The Administrator may, in the Administrator's discretion, require States to submit a schedule for 
submitting any of the revisions or other items required under this subsection. The requirements of this 
subsection shall apply in lieu of any requirement that the State submit a demonstration that the 
applicable implementation plan provides for attainment of the ozone standard by the applicable 
attainment date in any Marginal Area. Section 172(c)(9) [42 USCS $ 7502(c)(9)] (relating to 
contingency measures) shall not apply to Marginal Areas.

(b) Moderate areas. Each State in which all or part of a Moderate Area is located shall, with respect to the 
Moderate Area, make the submissions described under, subsection (a) (relating to Marginal Areas), and 
shall also submit the revisions to the applicable implementation plan described under this subsection.

(1) Plan provisions for reasonable further progress.

(A) General rule.

(i) By no later than 3 years after the date of the enactment of the Clean Air Act Amendments of
1990 [enacted Nov. 15, 1990], the State shall submit a revision to the applicable 
implementation plan to provide for volatile organic compound emission reductions, within 6 
years after the date of the enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 
15, 1990], of at least 15 percent from baseline emissions, accounting, for any growth in 
emissions after the year in which the Clean Air Act Amendments of 1990 [enacted Nov. 15, 
1990] are enacted. Such plan shall provide for such specific annual reductions in emissions of 
volatile organic compounds and oxides of nitrogen as necessary to attain the national primary 
ambient air quality standard for ozone by the attainment date applicable under this Act. This 
subparagraph shall not apply in the case of oxides of nitrogen for those areas for which the 
Administrator determines (when the Administrator approves the plan or plan revision) that 
additional reductions of oxides of nitrogen would not contribute to attainment.

(ii) A percentage less than 15 percent may be used for purposes of clause (i) in the case of any
State which demonstrates to the satisfaction of the Administrator that--

(I) new source review provisions are applicable in the nonattainment areas in the same manner
and to the same extent as required under subsection (e) in the case of Extreme Areas 
(with the exception that, in applying such provisions, the terms "major source" and "major 
stationary source" shall include (in addition to the sources described in section 302 [42 
USCS § 7602]) any stationary source or group of sources located within a contiguous area 
and under common control that emits, or has the potential to emit, at least 5 tons per year 
of volatile organic compounds);

(II) reasonably available control technology is required for all existing major sources (as defined
in subclause (I)); and

(III) the plan reflecting a lesser percentage than 15 percent includes all measures that can 
feasibly be implemented in the area, in light of technological achievability.

To qualify for a lesser percentage under this clause, a State must demonstrate to the 
satisfaction of the Administrator that the plan for the area includes the measures that are

42 USCS § 7511a
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achieved in practice by sources in the same source category in nonattainment areas of the 
next higher category.

(B) Baseline emissions. For purposes of subparagraph (A), the term, "baseline emissions" means the 
total amount of actual VOC or NO[X]emissions from all anthropogenic sources in the area during 
the calendar year of the enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 
1990], excluding emissions that would be eliminated under the regulations described in clauses (i) 
and (ii) of subparagraph (D).

(C) General rule for creditability of reductions. Except as provided under subparagraph (D), emissions 
reductions are creditable toward the 15 percent required under subparagraph (A) to the extent they 
have actually occurred; as of 6 years after the date of the enactment of the Clean Air Act 
Amendments of 1990 [enacted Nov. 15, 1990], from the implementation of measures required 
under the applicable implementation plan, rules promulgated by the Administrator, or a permit 
under title V \42 USCS $$ 7661 et seal.

(D) Limits on creditability of reductions. Emission reductions from the following measures are not 
creditable toward the 15 percent reductions required under subparagraph (A):

(i) Any measure relating to motor vehicle exhaust or evaporative emissions promulgated by the
Administrator by January 1, 1990.

(ii) Regulations concerning Reid Vapor Pressure promulgated by the Administrator by the date of 
the enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990] or required 
to be promulgated under section 211(h) \42 USCS $ 7545(h)],

(iii) Measures required under subsection (a)(2)(A) (concerning corrections to implementation plans 
prescribed under guidance by the Administrator).

(iv) Measures required under subsection (a)(2)(B) to be submitted immediately after the date of the 
enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990] (concerning 
corrections to motor vehicle inspection and maintenance programs).

(2) Reasonably available control technology. The State shall submit a revision to the applicable 
implementation plan to include provisions to require the implementation of reasonably available control 
technology under section 172(c)(1) \42 USCS $ 7502(c)(1)] with respect to each of the following:

(A) Each category of VOC sources in the area covered by a CTG document issued by the Administrator 
between the date of the enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 
1990] and the date of attainment.

(B) All VOC sources in the area covered by any CTG issued before the date of the enactment of the 
Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990].

(C) All other major stationary sources of VOCs that are located in the area.

Each revision described in subparagraph (A) shall be submitted within the period set forth by the 
Administrator in issuing the relevant CTG document. The revisions with respect to sources 
described in subparagraphs (B) and (C) shall be submitted by 2 years after the date of the 
enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990], and shall provide for 
the implementation of the required measures as expeditiously as practicable but no later than May 
31,1995.

(3) Gasoline vapor recovery.

(A) General rule. Not later than 2 years after the date of the enactment of the Clean Air Act 
Amendments of 1990 [enacted Nov. 15, 1990], the State shall submit a revision to the applicable 
implementation plan to require all owners or operators of gasoline dispensing systems to install 
and operate, by the date prescribed under subparagraph (B), a system for gasoline vapor recovery 
of emissions from the fueling of motor vehicles. The Administrator shall issue guidance as
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appropriate as to the effectiveness of such system. This subparagraph shall apply only to facilities 
which sell more than 10,000 gallons of gasoline per month (50,000 gallons per mpnth in the case 
of an independent small business marketer of gasoline as defined in section 325 \42 USCS § 
7625(a)]). . '

(B) Effective date. The date required under subparagraph (A) shall be~

(i) 6 months after the adoption date, in the case of gasoline dispensing facilities for which
construction commenced after the date of the enactment of the Clean Air Act Amendments of 
1990 [enacted Nov. 15,1990];

(ii) one year after the adoption date, in the case of gasoline dispensing facilities which dispense at
least 100,000 gallons of gasoline per month, based on average monthly sales for the 2-year 
period before the adoption date; or

(iii) 2 years after the adoption date, in the case of all other gasoline dispensing facilities.

Any gasoline dispensing facility described under both clause (i) and clause (ii) shall meet 
the requirements of clause (i).

(C) Reference to terms. For purposes of this paragraph, any reference to the term "adoption date" shall 
be considered a reference to the date of adoption by the State of requirements for the installation 
and operation of a system for gasoline vapor recovery of emissions from the fueling of motor 
vehicles.

(4) Motor vehicle inspection and maintenance. For all Moderate Areas, the State shall submit, immediately
after the date of the enactment of the Clean Air Act Amendments of 1990 [enacted Nov, 15, 1990], a 
revision to the applicable implementation plan that includes provisions necessary to provide for a 
vehicle inspection and maintenance program as described in subsection (a)(2)(B) (without regard to 
whether or not the area was required by section 172(b)(11)(B) \42 USCS 5 7502(b)(11)(B)) (as in effect 
immediately before the date of the enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 
15, 1990]) to have included a specific schedule for implementation of such a program).

(5) General offset requirement. For purposes of satisfying the emission offset requirements of this part, the
ratio of total emission reductions of volatile organic compounds to total increase [increased] emissions 
of such air pollutant shall be at least 1.15 to 1.

(c) Serious areas. Except as otherwise specified in paragraph (4), each State in which all or part of a Serious 
Area is located shall, with respect to the Serious Area (or portion thereof, to the extent specified in this 
subsection), make the submissions described under subsection (b) (relating to Moderate Areas), and shall 
also submit the revisions to the applicable implementation plan (including the plan items) described under 
this subsection. For any Serious Area, the terms "major source" and "major stationary source" include (in 
addition to the sources described in section 302 142 USCS 6 7602]) any stationary source or group of 
sources located within a contiguous area and under common control that emits, or has the potential to 
emit, at least 50 tons per year of volatile organic compounds.

(1) Enhanced monitoring. In order to obtain more comprehensive and representative data on ozone air 
pollution, not later than 18 months after the date of the enactment of the Clean Air Act Amendments of 
1990 [enacted Nov. 15, 199ti] the Administrator shall promulgate rules, after notice and public 
comment, for enhanced monitoring of ozone, oxides of nitrogen, and volatile organic compounds. The 
rules shall, among other things, cover the location and maintenance of monitors. Immediately following 
the promulgation of rules by the Administrator relating to enhanced monitoring, the State shall 
commence such actions as may be necessary to adopt and implement a program based on such rules, 
to improve monitoring for ambient concentrations of ozone, oxides of nitrogen and volatile organic 
compounds and to improve monitoring of emissions of oxides of nitrogen and volatile organic 
compounds. Each State implementation plan for the area shall contain measures to improve the 
ambient monitoring of such air pollutants.
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(2) Attainment and reasonable further progress demonstrations. Within 4 years after the date of the
. enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990], the State shall submit a

revision to the applicable implementation plan that includes each of the following:

(A) Attainment demonstration. A demonstration that the plan, as revised, will provide for attainment of 
the ozone national ambient air quality standard by the applicable attainment date. This attainment 
demonstration must be: based on photochemical grid modeling or any other analytical method 
determined by the Administrator, in the Administrator's discretion, to be at least as effective.

(B) Reasonable further progress demonstration. A demonstration that the plan, as revised, will result in 
VOC emissions reductions from the baseline emissions described in subsection (b)(1)(B) equal to 
the following amount averaged over each consecutive 3-yeaf period beginning 6 years after the 
date of the enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990], until the 
attainment date:

(i) at least 3 percent of baseline emissions each year; or

(ii) an amount less than 3 percent of such baseline emissions each year, if the State demonstrates
to the satisfaction of the Administrator that the plan reflecting such lesser amount includes all 
measures that can feasibly be implemented in the area, in light of technological achievability.

To lessen the 3 percent requirement under clause (ii), a State must demonstrate to the 
satisfaction of the Administrator that the plan for the area includes the measures that are 
achieved in practice by sources in the same source category in nonattainment areas of the next 
higher classification. Any determination to lessen the 3 percent requirement shall be reviewed 
at each milestone under section 182(g) [subsec :(g) of this section] and revised to reflect such 
new measures (if any) achieved in practice by sources in the same category in any State, 
allowing a reasonable time to implement such measures. The emission reductions described in 
this subparagraph shall be calculated, in accordance with subsection (b)(1) (C) and (D) 
(concerning creditability of reductions). The reductions creditable for the period beginning 6 
years after the date of the enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 
15, 1990], shall include reductions that occurred before such period, computed in accordance 
with subsection (b)(1), that exceed the 15-percent amount of reductions required under 
subsection (b)(1)(A).

(C) NO[X] control. The revision may contain, in lieu of the. demonstration required under subparagraph 
(B), a demonstration to the satisfaction of the Administrator that the applicable implementation 
plan, as revised, provides for reductions of emissions of VOC's and oxides of nitrogen (calculated 
according to the creditability provisions of subsection (b)(1)(C) and (D)), that would result in a 
reduction in ozone concentrations at least equivalent to that which would result from the amount of 
VOC emission reductions required. under subparagraph (B). Within 1 year after the date of the 
enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990], the Administrator 
shall issue guidance concerning the conditions under which. NO[X] control may be substituted for 
VOC control or may be combined with VOC control in order to maximize the reduction in ozone air 
pollution. In accord with such guidance, a lesser percentage of VOCs may be accepted as an 
adequate demonstration for purposes of this subsection.

(3) Enhanced vehicle inspection and maintenance program.

(A) Requirement for submission. Within 2 years after the date of the enactment of the Clean Air Act 
Amendments of 1990 [enacted Nov. 15, 1990], the State shall submit a revision to the applicable 
implementation plan to provide for an enhanced program to reduce hydrocarbon emissions and 
NO[X] emissions from in-use motor vehicles registered in each urbanized area (in the 
nonattainment area), as defined by the Bureau of the Census, with a 1980 population of 200,000 
or more.

(B) Effective date of State programs; guidance. The State program required under subparagraph (A)
. shall take effect no later than 2 years from the date of the enactment of the Clean Air Act
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Amendments of 1990 [enacted Nov. 15, 1990], and shall comply in all respects with guidance 
published in the Federal Register (and from time to time revised) by the Administrator for enhanced 
vehicle inspection and maintenance programs. Such guidance shall include-

(i) a performance standard achievable by a program combining emission testing, including on-road 
emission testing, with inspection to detect tampering with emission control devices and 
misfueling for all light-duty vehicles and all light- duty trucks subject to standards under section 
202 f42 L/SCS $ 75211: and ' . '

• (ii) program administration features necessary to reasonably assure that adequate management 
resources, tools, and practices are in place to attain and maintain the performance standard.

Compliance with the performance standard under clause (i) shall be determined using a 
method to be established by the Administrator.

(C) State program. The State program required under subparagraph (A) shall include, at a minimum, 
each of the following elements-

(i) Computerized emission analyzers, including on-road testing devices.

(ii) No waivers for vehicles and parts covered by the emission control performance warranty as 
provided for in section 207(b) 142 USCS $ 7541(h)] unless a warranty remedy has been denied 
in writing, or for tampering-related.repairs.

(iii) In view of the air quality purpose of the program, if, for any vehicle, waivers are permitted for 
emissions-related repairs not covered by warranty, an expenditure to qualify for the waiver of 
an amount of $ 450 or more for such repairs (adjusted annually as determined by the 
Administrator on the basis of the Consumer Price Index in the same manner as provided in title 
V\42 USCS §§ 7661 et seal).

(iv) Enforcement through denial of vehicle registration (except for any program in operation before 
the date of the enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990] 
whose enforcement mechanism is demonstrated to the Administrator to be more effective than 
the applicable vehicle registration program in assuring that noncomplying vehicles are not 
operated on public roads).

(v) Annual emission testing and necessary adjustment, repair, and maintenance, unless the State
demonstrates to the satisfaction of the Administrator that a biennial inspection, in combination 
with other features of-the program which exceed the requirements of this Act, will result in 
emission reductions which equal or exceed the reductions which can be obtained through such 
annual inspections.

(vi) Operation of the program on a centralized basis, unless the State demonstrates to the 
satisfaction of the Administrator that a decentralized program will be equally effective. An 
electronically connected testing system, a licensing system, or other measures (or any 
combination thereof) may be considered, in accordance with criteria established by the 
Administrator, as equally effective for such purposes.

(vii) Inspection of emission control diagnostic systems and the maintenance or repair of 
malfunctions or system deterioration identified by or affecting such diagnostics systems.

Each State shall biennially prepare a report to the Administrator which assesses the 
emission reductions achieved by the program required under this paragraph based on data 
collected during inspection and repair of vehicles. The methods used to assess the emission 
reductions shall be those established by the Administrator.

(4) Clean-fuel vehicle programs.

(A) Except to the extent that substitute provisions have been approved by the Administrator under 
subparagraph (B), the State shall submit to the Administrator, within 42 months of the date of the

42 USCS § 7511a

ADD-40

USCA Case #17-1273      Document #1731045            Filed: 05/15/2018      Page 43 of 96



Page 8 of 20

enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990], a revision to the 
applicable implementation plan for each area described under part C of title II \42 USCS §§ 7581 
et seq.] to include such measures as may be necessary to ensure the effectiveness of the 
applicable provisions of the clean-fuel vehicle program prescribed under part C of title II ]42 USCS 
$5 7581 et seq.], including all measures necessary to make the use of clean alternative fuels in 
clean-fuel vehicles (as defined in part C of title II \42 USCS $$ 7581 et seq.]) economic from the 
standpoint of vehicle owners. Such a revision shall also be submitted for each area that opts into 
the clean fuel-vehicle program as provided in part C of title II [42 USCS $<$ 7581 et seq.].

(B) The Administrator shall approve, as a substitute for all or a portion of the clean-fuel vehicle program 
prescribed under part C of title II [42 USCS 7581 et seq.], any revision to the relevant applicable 
implementation plan that in the Administrator's judgment will achieve long-term reductions in 
ozone-producing and toxic air emissions equal to those achieved under part C of title II [42 USCS 
5$ 7581 et seq.], or the percentage thereof attributable, to the portion of the clean-fuel vehicle 
program for which the revision is to substitute. The Administrator may approve such revision only if 
it consists exclusively of provisions other than those required under this Act for the area. Any State 
seeking approval of such revision must submit the revision to the Administrator within 24 months of 
the date of the enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990], The 
Administrator shall approve or disapprove any such revision within 30 months of the date of the 
enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990], The Administrator 
shall publish the revision submitted by a State in the Federal Register upon receipt. Such notice 
shall constitute a notice of proposed rulemaking on whether or not to approve such revision and

. shall be deemed to comply with the requirements concerning notices of proposed rulemaking 
contained in sections 553 through 557 of title 5 of the United States Code (related to notice and 
comment). Where the Administrator approves such revision for any area, the State need not 
submit the revision required by subparagraph (A) for the area with respect to the portions of the 
Federal clean-fuel vehicle program for which the Administrator has approved the revision as a 
substitute.

(C) If the Administrator determines, under section 179 [42 USCS § 7509], that the State has failed to 
submit any portion of the program required under subparagraph (A), then, in addition to any 
sanctions available under section 179 [42 USCS § 75091. the State may not receive credit, in any 
demonstration of attainment or reasonable further progress for the area, for any emission 
reductions from implementation of the corresponding aspects of the Federal clean-fuel vehicle 
requirements established in part C of title II [42 USCS §§ 7581 et seq.1.

(5) Transportation control.

[(A)] Beginning 6 years after the date of the enactment of the Clean Air Act Amendments of 1990 
[enacted Nov. 15, 1990] and each third year thereafter, the State shall submit a demonstration as to 
whether current aggregate vehicle mileage, aggregate vehicle emissions, congestion levels, and other 
relevant parameters are consistent with those used for the area's demonstration of attainment. Where 
such parameters and emissions levels exceed the levels projected for purposes of the area's 
attainment demonstration, the State, shall within 18 months develop and submit a revision of the 
applicable implementation plan that includes a transportation control" measures program consisting of 
measures from, but not limited to, section 108(f) [42 USCS § 7408(f}] that will reduce emissions to 
levels that are consistent with emission levels projected in such demonstration. In considering such 
measures, the State should ensure adequate access to downtown, other commercial, and residential 
areas and should avoid measures that increase or relocate emissions and congestion rather than 
reduce them. Such revision shall be developed in accordance with guidance issued by the 
Administrator pursuant to section 108(e) [42- USCS § 7408(e)] and with the requirements of section 
174(b) [42 USCS § 7504(b)] and shall include implementation and funding schedules that achieve 
expeditious emissions reductions in accordance with implementation plan projections.

(6) De minimis rule. The new source review provisions under this part shall ensure that increased 
emissions of volatile organic compounds resulting from any physical change in, or change in the
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method of operation of, a stationary source located in the area shall not be considered de minimis for 
purposes of determining the applicability of the permit requirements established by this Act unless the 
increase in net emissions of such air pollutant from such source does not exceed .25 tons when 
aggregated with all other net increases in emissions from the source over any period of 5 consecutive 
calendar years which includes the calendar year in which such increase occurred.

(7) Special rule for modifications of sources emitting less than 100 tons. In the case of any major stationary
source of volatile organic compounds located in the area (other than a source which emits or has the 
potential to emit 100 tons or more of volatile organic compounds per year), whenever any change (as 
described in section 111(a)(4) [42 USCS <S 7411(a)(4)]) at that source results in any increase (other 
than a de minimis increase) in emissions of volatile organic compounds from any discrete operation, 
unit, or other pollutant emitting activity at the source, such increase shall be considered a modification 
for purposes of section 172(c)(5) and section 173(a) [42 USCS $$ 7502(c)(5). 7503(a)[. except that 
such increase shall not be considered a modification for such purposes if the owner or operator of the 
source elects to offset the increase by a greater reduction in emissions of volatile organic compounds 
concerned from other operations, units, or activities within the source at an internal offset ratio of at 
least 1.3 to 1. If the owner or operator does not make such election, such change shall be considered a 
modification for such purposes, but in applying section 173(a)(2) [42 USCS $ 7503(a)(2)] in the case of 
any such modification, the best available control technology (BACT), as defined in section 169 [42 
USCS $ 7479], shall be substituted for the lowest achievable emission rate (LAER). The Administrator 
shall establish and publish policies and procedures for implementing the provisions of this paragraph.

(8) Special rule for modifications of sources emitting 100 tons or more. In the case of any major stationary
source of volatile organic compounds located in the area which emits or has.the potential to emit 100 
tons or more of volatile organic compounds per year, whenever any change (as described in section 
111(a)(4) [42 USCS $ 7411(a)(4)]) at that source results in any increase (other than a de minimis 
increase) in emissions of volatile organic compounds from any discrete operation, unit, or other 
pollutant emitting activity at the source, such increase shall be considered a modification for purposes 
of section 172(c)(5) and section 173(a) [42 USCS §§ 7502(c)(5). 7503(a)]. except that if the owner or 
operator of the source elects to offset the increase by a greater reduction in emissions of volatile 
organic compounds from other operations, units, or activities within the source at an internal offset ratio 
of at least 1.3 to 1, the requirements of section 173(a)(2) [42 USCS 6 7503(a)(2)] (concerning the 
lowest achievable emission rate (LAER)) shall not apply.

(9) Contingency provisions. In addition to the contingency provisions required under section 172(c)(9) [42
USCS § 7502(c)(9)], the plan revision shall provide for the implementation of specific measures to be 
undertaken if the area fails to meet any applicable milestone., Such measures shall be included in the 
plan revision as contingency measures to take effect without further action by the State or the 
Administrator upon a failure by the State to meet the applicable milestone.

(10) General offset requirement. For purposes of satisfying'the emission offset requirements of this part [42 
USCS '$'$ 7501 et seq.], the ratio of total emission reductions of volatile organic compounds to total 
increase emissions of such air pollutant shall be at least 1.2 to 1.

Any reference to "attainment date" in subsection (b), which is incorporated by reference into this 
subsection, shall refer to the attainment date for serious areas.

(d) Severe areas. Each State in which all or part of a Severe Area is located shall, with respect to the Severe 
Area, make the submissions described under subsection (c) (relating to Serious Areas), and shall also 
submit the revisions to the applicable implementation plan (including the plan items) described under this 
subsection. For any Severe Area, the terms "major source" and "major stationary source" include (in 
addition to the sources described in section 302 [42 USCS $ 76021) any stationary source or group of 
sources located within a contiguous area and under common control that emits, or has the potential to 
emit, at least 25 tons per year of volatile organic compounds.

(1) Vehicle miles traveled.
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(A) Within 2 years after the date of enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 
15, 1990], the State shall submit a revision that identifies and adopts specific enforceable 
transportation control strategies and transportation control measures to offset any growth in 
emissions from growth in vehicle miles traveled or numbers of vehicle trips in such area and to 
attain reduction in motor vehicle emissions as necessary,. in combination with other emission 
reduction requirements of this subpart \42 USCS 7511 et seq.], to comply with the requirements 
of subsection [subsections] (b)(2)(B) and (c)(2)(B) (pertaining to periodic emissions reduction 
requirements). The State shall consider measures specified in section 108(f) f42 USCS $ 7408(f)]. 
and choose from among and implement such measures as necessary to demonstrate attainment 
with the national ambient air quality standards; in considering such measures, the State should 
ensure adequate access to downtown, other commercial, and residential areas and should avoid 
measures that increase or relocate emissions and congestion rather than reduce them.

(B) The State may also, in its discretion, submit a revision at any time requiring employers in such area 
to implement programs to reduce work-related vehicle trips and miles travelled by employees. 
Such revision shall be developed in accordance, with guidance issued by the Administrator 
pursuant to section 108(f) [42 USCS § 7408(f)] and may require that employers in such area 
increase average passenger occupancy per vehicle in commuting trips between home and the 
workplace during peak travel periods. The guidance of the Administrator may specify average 
vehicle occupancy rates which vary for locations within a nonattairiment area (suburban, center 
city, business district) or among nonattainment areas reflecting existing occupancy rates and the 
availability of high occupancy modes. Any State required to submit a revision under this 
subparagraph (as in effect before the date of enactment of this sentence [enacted Dec. 23, 1995]) 
containing provisions requiring employers to reduce work-related vehicle trips and miles travelled 
by employees may, in accordance with State law, remove such provisions from the implementation 
plan, or withdraw its submission, if the State notifies the Administrator, in writing, that the State has 
undertaken, or will undertake, one or more alternative methods that will achieve emission 
reductions equivalent to those to be achieved by the removed or withdrawn provisions.

(2) Offset requirement. For purposes of satisfying the offset requirements pursuant to this part \42 USCS §§
7501 et seq.], the ratio of total emission reductions of VOCs to total increased emissions of such air 
pollutant shall be at least 1-.3 to 1, except that if the State plan requires all existing major sources in the 
nonattainment area to use best available control technology (as defined in section 169(3) [42 USCS S 
7479(3}]) for the control of voiatile organic compounds, the ratio shall be at least 1.2 to 1.

(3) Enforcement under section 185. By December 31, 2000, the State shall submit a plan revision which
includes the provisions required under section 185 \42 USCS § 7511d\.
Any reference to the term "attainment date" in subsection (b) or (c), which is incorporated by reference 
into this subsection (d), shall refer to the attainment date for Severe Areas.

(e) Extreme areas. Each State in which all or part of an Extreme Area is located shall, with respect to the 
Extreme Area, make the submissions described under subsection (d) (relating to Severe Areas), and shall 
also submit the revisions to the applicable implementation plan (including the plan items) described under 
this subsection. The provisions of clause (ii) of subsection (c)(2)(B) (relating to reductions of less than 3 
percent), the provisions of paragaphs [paragraphs] (6), (7) and (8) of subsection (c) (relating to de minimus 
[minimis] rule and modification of sources), and the provisions of clause (ii) of subsection (b)(1)(A) (relating 
to reductions of less than 15 percent) shall not apply in the case of an. Extreme Area. For any Extreme 
Area, the terms "major source" and "major stationary source" includes [include] (in addition to the sources 
described in section 302 142 USCS § 7602Vi any stationary source or group of sources located within a 
contiguous area and under common control that emits, or has the potential to emit, at least 10 tons per 
year of volatile organic compounds.

(1) Offset requirement. For purposes of satisfying the offset requirements pursuant to this part f42 USCS 
7501 et seq.], the ratio of total emission reductions of VOCs to total increased emissions of such air 
pollutant shall be at least 1.5 to 1, except that if the State plan requires all existing major sources in the

42 USCS § 7511a
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nonattainment area to use best available control technology (as defined in section 169(3) \42 USCS <? 
7479(3)]) for the control of volatile organic compounds, the ratio shall be at least 1.2 to 1.

(2) Modifications. Any change (as described in section 111(a)(4) \42 USCS $ 7411(a)(4)]) at a major 
stationary source which results in any increase in emissions from any discrete operation, unit, or other 
pollutant emitting activity at the source shall be considered a modification for purposes of section 
172(c)(5) and section 173(a) \42 USCS §§ 7502(c)(5). 7503(a)]. except that for purposes of complying 
with the offset requirement pursuant to section 173(a)(1) \42 USCS § 7503(a)(1)]. any such increase 
shall not be considered a modification if the owner or operator of the source elects to offset the 
increase by a greater reduction in emissions of the air pollutant concerned from other discrete 
operations, units, or activities within the source at an internal offset ratio of at least 1.3 to 1. The offset 
requirements of this part f42 USCS $$ 7501 et seq.] shall not be applicable in Extreme Areas to a 
modification of an existing source if such modification consists of installation of equipment required to 
comply with the applicable implementation plan, permit, or this Act.

(3) Use of clean fuels or advanced control technology. For Extreme Areas, a plan revision shall be 
submitted within 3 years after the date of the enactment of the Clean Air Act Amendments of 1990 
[enacted Nov. 15, 1990] to require, effective 8 years after such date, that each new, modified, and 
existing electric utility and industrial and commercial boiler which emits more than 25 tons per year of 
oxides of nitrogen-

(A) burn as its primary fuel natural gas, methanol, or ethanol (or a comparably low polluting fuel), or

(B) use advanced control technology (such as catalytic control technology or other comparably 
effective control methods) for reduction of emissions of oxides of nitrogen.

For purposes of this subsection, the term "primary fuel" means the fuel which is used 90 percent 
or more of the operating time. This paragraph shall not apply during any natural gas supply 
emergency (as defined in title HI of the Natural Gas Policy Act of 1978 \15 USCS 3361 et seq.]).

(4) Traffic control measures during heavy traffic hours. For Extreme Areas, each implementation plan 
revision under this subsection may contain provisions establishing traffic control measures applicable 
during heavy traffic hours to reduce the use of high polluting vehicles or heavy-duty vehicles, 
notwithstanding any other provision of law.

(5) New technologies. The Administrator may, in accordance with section 110442 USCS § 7410). approve
provisions of an implementation plan for an Extreme Area which anticipate development of new control 
techniques or improvement of existing control technologies, and an attainment demonstration based on 
such provisions, if the State demonstrates to the satisfaction of the Administrator that-

(A) such provisions are not necessary to achieve the incremental emission reductions required during 
the first 10 years after the date of the enactment of the Clean Air Act Amendments of 1990 
[enacted Nov. 15, 1990]; and

(B) the State has submitted enforceable commitments to develop and adopt contingency measures to 
be implemented as set forth herein if the anticipated technologies do not achieve planned 
reductions.

Such contingency measures shall be submitted to the Administrator no later than 3 years before 
proposed implementation of the plan provisions and approved or disapproved by the Administrator 
in accordance with section 110 ]42 USCS <S 7410]. The contingency measures shall be adequate to 
produce emission reductions sufficient, in conjunction with other approved plan provisions, to 
achieve the periodic emission reductions required by subsection (b)(1) or (c)(2) and attainment by 
the applicable dates. If the Administrator determines that an Extreme Area has failed to achieve an 
emission reduction requirement set forth in subsection (b)(1) or (c)(2), and that such failure is due 
in whole or part to an inability to fully implement provisions approved, pursuant to this subsection, 
the Administrator shall require the State to implement the contingency measures to the extent 
necessary to assure compliance with subsections (b)(1) and (c)(2).
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Any reference to the term "attainment date" in subsection .(b), (c), or (d) which is incorporated by 
reference into this subsection, shall refer to the attainment date for Extreme Areas.

(f) NO[X] requirements.

(1) The plan provisions required under this subpart \42 USCS 7511 et seq.j for major stationary sources
of volatile organic compounds shall also apply to major stationary sources (as defined in section 302 
]42 USCS <$ 7602] and subsections (c), (d), and (e) of this section) of oxides of nitrogen. This 
subsection shall not apply in the case of oxides of nitrogen for those sources for which the 
Administrator determines (when the Administrator approves a plan or plan revision) that net air quality 
benefits are greater in the absence of reductions of oxides of nitrogen from the sources concerned. 
This subsection shall also not apply in the case of oxides of nitrogen for—

(A) nonattainment areas not within an ozone transport region under section 184 \42 USCS $ 7511c\ if 
the Administrator determines (when the Administrator approves a plan or plan revision) that 
additional reductions of oxides of nitrogen would not contribute to attainment of the national 
ambient air quality standard for ozone in the area, or

(B) npnattainment areas within such an ozone transport region if the Administrator determines (when 
the Administrator approves a plan or plan revision) that additional reductions of oxides of nitrogen 
would not produce net ozone air quality benefits in such region.

The Administrator shall, in the Administrator's determinations, consider the study required under 
section 185B \42 USCS $ 7511f\. .

(2) (A) If the Administrator determines that excess reductions in emissions of NO[X] would.be achieved 
under paragraph (1), the Administrator may limit the application of paragraph (1) to the extent 
necessary to avoid achieving such excess reductions.

(B) For purposes of this paragraph, excess reductions in emissions of NO[X] are emission reductions 
for which the Administrator determines that net air quality benefits are greater in the absence of 
such reductions. Alternatively, for purposes of this, paragraph, excess reductions in emissions of 
NO[X] are, for-.

(i) nonattainment areas not within an ozone transport region under section 184 142 USCS $ 7511d. 
emission reductions that the Administrator determines would not contribute to attainment of the 
national ambient air quality standard for ozone in the area, or

(H) nonattainment areas within such ozone transport region, emission reductions that the 
Administrator determines would not produce net ozone air quality benefits in such region.

(3) At any time after the final report under section 185B \42 USCS $ 7511f\ is submitted to Congress, a
person may petition the Administrator for a determination under paragraph (1) or (2) with respect to 
any nonattainment area or any ozone transport region under section 184 142 USCS § 7511cl. The 
Administrator shall grant or deny such petition within 6 months after its filing with the Administrator.

(g) Milestones.

(1) Reductions in emissions. 6 years after the date of the enactment of the Clean Air Amendments of 1990
[enacted Nov. 15, 1990] and at intervals of every 3 years thereafter, the State shall determine whether 
each nonattainment area (other than an area classified as Marginal or Moderate) has achieved a 
reduction in emissions during the preceding intervals equivalent to the total emission reductions 
required to be achieved by the end of such interval pursuant to subsection (b)(1) and the 
corresponding requirements of subsections (c)(2) (B) and (C), (d), and (e). Such reduction shall be 

. referred to in this section as an applicable milestone. .

(2) Compliance demonstration. For each nonattainment area referred to in paragraph (-1), not later than 90
days after the date on which an applicable milestone occurs (not including an attainment date on which 
a milestone occurs in cases where the standard has been attained), each State in which all or part of 
such area is located shall submit to the Administrator a demonstration that the milestone has been
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met. A demonstration under this paragraph shall be submitted in such form and manner, and shall 
contain such information and analysis, as the Administrator shall require, by rule. The Administrator 
shall determine whether dr not a State's demonstration is adequate within 90 days after the 
Administrator's receipt of a demonstration which contains the information and analysis required by the 
Administrator.

(3) Serious and Severe Areas; State election. If a State fails to submit a demonstration under paragraph (2)
for any Serious or Severe Area within the required period or if the Administrator determines that the 
area has not met any applicable milestone, the State shall elect, within 90 days after such failure or 
determination—

(A) to have the area reclassified to the next higher classification,

(B) to implement specific additional measures adequate, as determined by the Administrator, to meet 
the next milestone as provided in the applicable contingency plan, or

(C) to adopt an economic incentive program as described in paragraph (4).

If the State makes an election under subparagraph (B), the Administrator shall, within 90 days 
after the election, review such plan and shall, if the Administrator finds the contingency plan 
inadequate, require further measures necessary to meet such milestone. Once the State makes an 
election, it shall be deemed accepted by the Administrator as meeting the election requirement. If 
the State fails to make an election required under this paragraph within the required 90-day period 
or within 6 months thereafter, the area shall be reclassified to the next higher classification by 
operation of Jaw at the expiration of such 6-month period. Within 12 months after the date required 
for the State to make an election, the State shall submit a revision of the applicable implementation 
plan for the area that meets the requirements of this paragraph. The Administrator shall review 
such plan revision and approve or disapprove the revision within 9 months after the date of its 
submission.

(4) Economic incentive program.

(A) An economic incentive program under this paragraph shall be consistent with rules published by the 
Administrator and sufficient, in combination with other elements of the State plan, to achieve the 
next milestone. The State program may include a nondiscriminatory system, consistent with 
applicable law regarding interstate commerce, of State established emissions fees or a system of 
marketable permits, or a system of State fees on sale or manufacture of products the use of which 
contributes to ozone formation, or any combination of the foregoing or other similar measures. The 
program may also include incentives and requirements to reduce vehicle emissions and vehicle 
miles traveled in the area, including any of the transportation control measures identified in section 
108(fi M2 USCS § 7408(f)}.

(B) Within 2 years after the date of the enactment of the Clean Air Act Amendments of 1990 [enacted 
Nov. 15, 1990], the Administrator shall publish rules for the programs to be adopted pursuant to 
subparagraph (A). Such rules shall include model plan provisions which may be adopted for 
reducing emissions from permitted stationary sources, area sources, and mobile sources. The 
guidelines shall require that any revenues generated by the plan provisions adopted pursuant to 
subparagraph (A) shall be used by the State for any of the following:

(i) Providing incentives for achieving emission reductions.

(ii) Providing assistance for the development of innovative technologies for the control of ozone air
pollution and for the development of lower-polluting solvents and surface coatings. Such 
assistance shall not provide for the payment of more than 75 percent of either the costs of any 
project to develop such a technology or the costs of development of a lower-polluting solvent 
or surface coating.

(Hi) Funding the administrative costs of State programs under this Act. Not more than 50 percent of 
such revenues may be used for purposes of this clause.
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(5) Extreme areas. If a State fails to submit a demonstration under paragraph (2) for any Extreme Area 
within the required period, or if the Administrator determines that the area has not met any applicable 
milestone, the State shall, within 9 months after such failure or determination, submit a plan revision to 
implement an economic incentive program which meets the requirements of paragraph (4). The 
Administrator shall review such plan revision and approve or disapprove the revision within 9 months 
after the date of its submission.

(h) Rural transport areas.

(1) Notwithstanding any other provision of section 181 [42 USCS § 7511] or this section, a State containing
an ozone nonattainment area that does not include, and is not adjacent to, any part of a Metropolitan 
Statistical Area or, where one exists, a Consolidated Metropolitan Statistical Area (as defined by the 
United States Bureau of the Census), which area is treated by the Administrator, in the Administrator's 
discretion, as a rural transport area within the meaning of paragraph (2), shall be treated by operation 
of law as satisfying the requirements of this section if it makes the submissions required under 
subsection (a) of this section (relating to marginal areas).

(2) The Administrator may treat an ozone nonattainment area as a rural transport area if the Administrator
finds that sources of VOC (and, where the Administrator determines relevant, NO[X]) emissions within 
the area do not make a significant contribution to the ozone concentrations measured in the area or in 
other areas.

(i) Reclassified areas. Each State containing an ozone rionattainment area reclassified under section 181(b)(2)
[42 USCS $ 7511(b)(2i\ shall meet such requirements of subsections (b) through (d) of this section as may 
be applicable to the area as reclassified, according to the schedules prescribed in connection with such 
requirements, except that the Administrator may adjust any applicable deadlines (other than attainment 
dates) to the extent such adjustment is necessary or appropriate to assure consistency among the required 
submissions.

(j) Multi-State ozone nonattainment areas.

(1) Coordination among States. Each State in which there is located a portion of a single ozone 
nonattainment area which covers more than one State (hereinafter in this section referred to as a 
"multi-State ozone nonattainment area") shall-

■(A) take all reasonable steps to coordinate, substantively and procedurally,. the revisions and 
implementation of State implementation plans applicable to the nonattainment area concerned; 
and

(B) use photochemical grid modeling or any other analytical method determined by the Administrator, in 
his discretion, to be at least as effective.

The Administrator may not approve any revision of a State implementation plan submitted under 
this part [42 USCS S5 7501 et seq.] for a State in which part of a multi-State ozone nonattainment 
area is located if the plan revision for that State fails to comply with the requirements of this 
subsection.

(2) Failure to demonstrate attainment. If any State in which there is located a portion of a multi-State ozone
nonattainment area fails to provide a demonstration of attainment of the national ambient air quality 
standard for ozone in that portion within the required period, the State may petition the Administrator to 
make a finding that the State would have been able to make such demonstration but for the failure of 
one or more other States in which other portions of the area are located to commit to the 
implementation of all measures required under section 182 [42 USCS $ 7511a] (relating to plan 
submissions and requirements for ozone nonattainment areas). If the Administrator makes such 
finding, the provisions of section 179 [42 USCS S 7509] (relating to sanctions) shall not apply,, by 
reason of the failure to make such demonstration, in the portion of the multi-State ozone nonattainment 
area within the State submitting such petition.

42 USCS §7511a
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Current through PL 115-171, approved 5/9/18

United States Code Service - Titles 1 through 54 > TITLE 42. THE PUBLIC HEALTH AND 
WELFARE > CHAPTER 85. AIR POLLUTION PREVENTION AND CONTROL > PROGRAMS AND 
ACTIVITIES > PLAN REQUIREMENTS FOR NONATTAINMENT AREAS > ADDITIONAL 
PROVISIONS FOR OZONE NONATTAINMENT AREAS

■ 42 USCS $ 7511c

§ 7511 c. Control of interstate ozone air pollution

(a) Ozone transport regions. A single transport region for ozone (within the meaning of section 176A(a) [42
USCS $ 7506a(a)]). comprised of the States of Connecticut, Delaware, Maine, Maryland, Massachusetts, 
New Hampshire, New Jersey, New York, Pennsylvania, Rhode Island, Vermont, and the Consolidated 
Metropolitan Statistical Area that includes the District of Columbia, is hereby established by operation of 
law. The provisions of section 176A(a)(1) and (2) \42 USCS $ 7506a(a)(1). (2)] shall apply with respect to 
the transport region established under this section and any other transport region established for ozone, 
except to the extent inconsistent with the provisions of this section. The Administrator shall convene the 
commission required (under section 176A(b) 142 USCS $ 7506a(b)]) as a result of the establishment of 
such region within 6 months of the date of the enactment of the Clean Air Act Amendments of 1990.

(b) Plan provisions for States in ozone transport regions.

(1) In accordance with section 110 \42 USCS § 74101 not later than 2 years after the date of the enactment
of the Clean Air Act Amendments of 1990 (or 9 months after the subsequent inclusion of a State in a 
transport region established for ozone), each State included within a transport region established for 
ozone shall submit a State implementation plan or revision thereof to the Administrator which requires 
the following-

(A) that each area in such State that is in an ozone transport region, and that is a metropolitan 
statistical area or part thereof with a population of 100,000 or more comply with the provisions of 
section 182(c)(2)(A) 142 USCS § 7511a(c)(2)(AJ\ (pertaining to enhanced vehicle inspection and 
maintenance programs); and

(B) implementation of reasonably available control technology with respect to all sources of volatile . 
organic compounds in the State covered by a control techniques guideline issued before or after 
the date of the enactment of the Clean Air Act Amendments of 1990.

(2) Within 3 years after the date of the enactment of the Clean Air Act Amendments of 1990, the 
Administrator shall complete a study identifying control measures capable of achieving emission 
reductions comparable to those achievable through vehicle refueling controls contained in section 
182(b)(3) \42 USCS $ 7511a(b)(3f\. and such measures or such vehicle refueling controls shall be 
implemented in accordance with the provisions of this section. Notwithstanding other deadlines in this 
section, the applicable implementation plan shall be revised to reflect such measures within 1 year of 
completion of the study. For purposes of this section any stationary source that emits or has the 
potential to emit at least 50 tons per year of volatile organic compounds shall be considered a major 
stationary source and subject to the requirements which would be. applicable to major stationary 
sources if the area were classified as a Moderate nonattainment area.

(c) Additional control measures.
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(1) Recommendations. Upon petition of any State within a transport region established for ozone, and 
based on a majority vote of the Governors on the Commission [commission] (or their designees), the 
Commission [commission]: may, after notice and opportunity for public comment, develop 
recommendations for additional control measures to be applied within all or a part of such transport 
region if the commission determines such measures are necessary to bring any area in such region 
into attainment by the dates provided by this subpart \42 USCS $5 7511 et seq.]. The commission shall 
transmit such recommendations to the Administrator.

(2) Notice and review. Whenever the Administrator receives recommendations prepared by a commission
pursuant to paragraph (1) (the date of receipt of which shall hereinafter in this section be referred to as 
the "receipt date"), the Administrator shall-

(A) immediately publish in the Federal Register a notice stating that the recommendations are available 
and provide an opportunity for public hearing within 90 days beginning on the receipt date; and

(B) commence a review of the recommendations to determine whether the control measures in the
recommendations are necessary to bring any area in such region into attainment by the dates 
provided by this subpart \42 USCS 7511 et seq.] and are otherwise consistent with this Act.

(3) Consultation. In undertaking the review required under paragraph (2)(B), the Administrator shall consult
with members of the commission of the affected States and shall take into account the data, views, and 
comments received pursuant to paragraph (2)(A).

(4) Approval and disapproval. Within 9 months after the receipt date, the Administrator shall (A) determine
whether to approve, disapprove, or partially disapprove and partially approve the recommendations; 
(B) notify the commission in writing of such approval, disapproval, or partial disapproval; and (C) 
publish such determination in the Federal Register. If the Administrator disapproves or partially 
disapproves the recommendations, the Administrator shall specify-

(i) why any disapproved additional control measures are not necessary to bring any area in such region
into attainment by the dates provided by this subpart \42 USCS .§§ 7511 et seq.] or are otherwise 
not consistent with the [this] Act; and

(ii) recommendations concerning equal or more effective actions that could be taken by the 
commission to conform the. disapproved portion of the recommendations to the requirements of 
this section.

(5) Finding. Upon approval or partial approval of recommendations submitted by a commission, the 
Administrator shall issue to each State which is included in the transport region and to Which a 
requirement of the approved plan-applies, a finding under section 110(k)(5) \42 USCS $ 7410(k)(5)~\ 
that the implementation plan for such State is inadequate to meet the requirements of section 
110(a)(2)(D) T42 USCS $ 7410ia)(2)(D)\. Such finding shall require each such State to revise its 
implementation plan to include the approved additional control measures within one year after the 
finding is issued.

(d) Best available air quality monitoring and modeling. For purposes of this section, not later than 6 months 
after the date of the enactment of the Clean Air Act Amendments of 1990, the Administrator shall 
promulgate criteria for purposes of determining the contribution of sources in one area to concentrations of 
ozone in another area which is a nonattainment area for ozone. Such criteria shall require that the best 
available air quality monitoring and modeling techniques be used for purposes of making such 
determinations.

History

42 USCS § 7511c

(July 14, 1955, ch 360, Title I, Part D, Subpart 2, § 184, as added Nov. 15,1990,P.L 101-549, Title I, § 103, 104 
Stat. 2448.)
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42 USCS $ 7606

Current through PL 115-170, approved 5/9/18

United States Code Service - Titles 1 through 54 > TITLE 42. THE PUBLIC HEALTH AND 
WELFARE > CHAPTER 85. AIR POLLUTION PREVENTION AND CONTROL > GENERAL 
PROVISIONS

§ 7606. Federal procurement

(a) Contracts with violators prohibited. No Federal agency may enter into any contract with any person who is
convicted of any offense under section 113(c) \42 USCS $ 7413(c)! for the procurement of goods, 
materials, and services to perform such contract at any facility at which the violation which gave rise to 
such conviction occurred if such facility is owned, leased, or supervised by such person. The prohibition in 
the preceding sentence shall continue until the Administrator certifies that the condition giving rise to such 
a conviction has been corrected. For convictions arising under section 113(c)(2) \42 USCS $ 7413(c){2)\. 
the condition giving rise to the conviction also shall be considered to include any substantive violation of 
this Act associated with the violation of 113(c)(2) \42 USCS $ 7413(c)(2)]. The Administrator may extend 
this prohibition to other facilities owned or operated by the convicted person.

(b) Notification procedures. The Administrator shall establish procedures to provide all Federal agencies with 
the notification necessary for the purposes of subsection (a).

(c) Federal agency contracts. In order to implement the purposes and policy of this Act to protect and enhance
the quality of the Nation's air, the President shall, not more than 180 days after enactment of the Clean Air 
Amendments of 1970 [enacted Dec. 31, 1970] cause to be issued an order (1) requiring each Federal 
agency authorized to enter into contracts and each Federal agency which is empowered to extend Federal 
assistance by way of grant, loan, or contract to effectuate the purpose and policy of this Act in such 
contracting or assistance activities, and (2) setting forth procedures, sanctions, penalties, and such other 
provisions, as the President determines necessary to carry out such requirement.

(d) Exemptions; notification to Congress. The President may exempt any contract, loan, or grant from all or 
part of the provisions of this section where he determines such exemption is necessary in the paramount 
interest of the United States and he shall notify the Congress of such exemption. •

(e) Annual report to Congress. The President shall annually report to the Congress on measures taken toward
implementing the purpose and intent of this section, including but not limited to the progress and problems 
associated with implementation of this section.

History

(July 14, 1955, ch 360, Title III, § 306, as added Dec. 31, 1970.P.L 91-604. § 12, 84 Stat. 1707: Nov. 15, 1990, 
P.L 101-549, Title VII, § 705, 104 Stat. 2680.)

Annotations

Notes
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42 USCS § 7607

Current through PL 115-170, approved 5/9/18

United States Code Service - Titles 1 through 54 > TITLE 42. THE PUBLIC HEALTH AND 
WELFARE > CHAPTER 85. AIR POLLUTION PREVENTION AND CONTROL > GENERAL 
PROVISIONS

§ 7607. Administrative proceedings and judicial review

(a) Administrative subpenas; confidentiality; witnesses. In connection with any determination under section
110(f) \42 USCS § 7410(f)], or for purposes of obtaining information under section 202(b)(4) or 211(c)(3) 
\42 USCS § 7521(b)(4) or 7545(ci(3)], any investigation, monitoring, reporting requirement, entry, 
compliance inspection, or administrative enforcement proceeding under the [this] Act (including but not 
limited to section 113, section 114, section 120, section 129, section 167, section 205, section 206, section 
208, section 303, or section 306 \42 USCS $ 7413. 7414. 7420. 7429. 7477. 7524. 7525. 7542. 7603. or 
76061M, the Administrator may issue subpenas for the attendance and testimony of witnesses and the 
production of relevant papers, books, and documents, and he may administer oaths. Except for emission 
data, upon a showing satisfactory to the Administrator by such owner or operator that such papers, books, 
documents, or information or particular part thereof, if made public, would divulge trade secrets or secret 
processes of such owner or operator, the Administrator shall consider such record, report, or information or 
particular portion thereof confidential in accordance with the purposes of section 1905 of title 18 of the 
United States Code, except that such paper, book, document, or information may be disclosed to other 
officers, employees, or authorized representatives of the United States concerned with carrying out this 
Act, to persons carrying out the National Academy of Sciences' study and investigation provided for in 
section 202(c) \42 USCS <S 7521(c)]. or when relevant in any proceeding under this Act. Witnesses 
summoned shall be paid the same fees and mileage that are paid witnesses in the courts of the United 
States. In case of contumacy or refusal to obey a subpena served upon any person under this 
subparagraph, the district court of the United States for any district in which, such person is found or 
resides or transacts business, upon application by the United States and after notice to such person, shall 
have jurisdiction to issue an order requiring such person to appear and give testimony before the 
Administrator to appear and produce papers, books, and documents before the Administrator, or both, and 
any failure to obey such order of the court may be punished by such court as a contempt thereof.

(b) Judicial review.

(1) A petition for review of action of the Administrator in promulgating any national primary or secondary 
ambient air quality standard, any emission standard or requirement under section 112 \42 USCS 6 
7412].. any standard of performance or requirement under section 111 \42 USCS 6 7411V.]. any 
standard under section 202 \42 USCS $ 75211 (other than a standard required to be prescribed under 
section 202(b)(1) \42 USCS 6 7521(b)(1)]). any determination under section 202(b)(5) \42 USCS § 
7521(h)(5)], any control or prohibition under section 211 \42 USCS 6 75451. any standard under 
section 231 \42 USCS $ 7571] any rule issued under section 113, 119, or under section 120 [42 USCS 
$ 7413. 7419: or 7420], or any other nationally applicable regulations promulgated, or final action 
taken, by the Administrator under this Act may be filed only in the United States Court of Appeals for 
the District of Columbia. A petition for review of the Administrator's action in approving or promulgating 
any implementation plan under section 110 or section 111(d) [42 USCS $ 7410 or 7411(d)], any order 
under section 111(j) \42 USCS 6 74110)]. under section 112 [42 USCS $ 7412].\.] under section 119
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\42 USCS § 7419], or under section 120 \42 USCS $ 7420], or his action under section 119(c)(2)(A), 
(B), or (C) (as in effect before the date of enactment of the Clean Air Act Amendments of 1977) or 
under regulations thereunder, or revising regulations for enhanced monitoring and compliance 
certification programs under section 114(a)(3) of this Act, or any other final action of the Administrator 
under this Act (including any denial or disapproval by the Administrator under title I r42 USCS 5$ 7401 
et seq.]) which is locally or regionally applicable may be filed only in the United States Court of Appeals 
for the appropriate circuit. Notwithstanding the preceding sentence a petition for review of any action 
referred to in such sentence may be filed only in the United States Court of Appeals for the District of 
Columbia if such action is based on a determination of nationwide scope or effect and if in taking such 
action the Administrator finds and publishes that such action is based on such a determination. Any 
petition for review under this subsection shall be filed within sixty days from the date notice of such 
promulgation, approval, or action appears in the Federal Register, except that if such petition is based 
solely on grounds arising after such sixtieth day, then any petition for review under this subsection shall 
be filed within sixty days after such grounds arise. The filing of a petition for reconsideration by the 
Administrator of any otherwise final rule or action shall not affect the finality of such rule or action for 
purposes of judicial review nor extend the time within which a petition for judicial review of such rule or 
action under this section may be filed, and shall not postpone the effectiveness of such rule or action.

(2) Action of the Administrator with respect to which review could have been obtained under paragraph (1) 
shall not be subject to judicial review in civil or criminal proceedings for enforcement. Where a final 
decision by the Administrator defers performance of any nondiscretionary statutory action to a later 
time, any person may challenge the deferral pursuant to paragraph (1).

(c) Additional evidence. In any judicial proceeding in which review is sought of a determination under this Act
required to be made on the record after notice and opportunity for hearing, if any party applies to the court 
for leave to adduce additional evidence, and shows to the satisfaction of the court that such additional 
evidence is material and that there were reasonable grounds for the failure to adduce such evidence in the 
proceeding before the Administrator, the court may order such additional evidence (and evidence in 
rebuttal thereof) to be taken before the Administrator, in such manner and upon such terms and conditions 
as [to] the court may deem proper. The Administrator may modify his findings as to the facts, or make new 
findings, by reason of the additional evidence so taken and he shall file such modified or new findings, and 
his recommendation, if any, for the modification or setting aside of his original determination, with the 
return of such additional evidence.

(d) Rulemaking.

(1) This subsection applies to-

(A) the promulgation or revision of any national ambient air quality standard under section 109 [42
USCS $ 74091

(B) the promulgation or revision of an implementation plan by the Administrator under section 110(c)
\42 USCS § 7410(c)],

(C) the promulgation or revision of any standard of performance under section 111 [42 USCS $ 7411], 
or emission standard or limitation under section 112(d) [42 USCS $ 7412(d)], any standard under 
section 112(f) [42 USCS $ 7412(f)]. or any regulation under section 112(g)(1)(D) and (F) [42 USCS 
§ 7412(a)(1)(D).(’F)[, or any regulation under section 112(m) or (n) [42 USCS $ 7412(m) or (n)],

(D) the promulgation of any requirement for solid waste combustion under section 129 [42 USCS §
74291 ■

(E) the promulgation or revision of any regulation pertaining to any fuel or fuel additive under section 
211 [42 USCS § 7545\,

(F) the promulgation or revision of any aircraft emission standard under section 231 [42 USCSS 75711

(G) the promulgation or revision of any regulation under title IV (relating to control of acid deposition),

42 USCS § 7607
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(H) promulgation or revision of regulations pertaining to primary nonferrous smelter orders under 
section 119 \42 USCS § 7419] (but not including the granting or denying of any such order),

(I) promulgation or revision of regulations under title VI \42 USCS 7671 et seq.] (relating to
stratosphere and ozone protection),

(J) promulgation or revision of regulations under subtitle C of title I \42 USCS 7470 et seq.] (relating
to prevention of significant deterioration of air quality and protection of visibility),

(K) promulgation or revision of regulations under section 202 \42 USCS $ 75211 and test procedures for 
new motor vehicles or engines under section 206 \42 USCS $ 75251. and the revision of a 
standard under section 202(a)(3) \42 USCS 5 7521(a)(3)'].

(L) promulgation or revision of regulations for noncompliance penalties Under section 120 \42 USCS $ 
1420],

(M) promulgation or revision of any regulations promulgated under section 207 \42 USCS § 7541] 
(relating to warranties and compliance by vehicles in actual use),

(N) action of the Administrator under section 126 \42 USCS $ 74261 (relating to interstate pollution 
abatement),

(O) the promulgation or revision of any regulation pertaining to consumer and commercial products 
under section 183(e) \42 USCS § 7511b{e)V.

(P) the promulgation of revision of any regulation pertaining to field citations under section 113(d)(3) 
142 USCS $ 7413(d)(3)l

(Q) the promulgation or revision of any regulation pertaining to urban buses or the clean-fuel vehicle, 
clean-fuel fleet, and clean fuel programs under part C of title II \42 USCS §$ 7581 et seq.],

(R) the promulgation or revision of any regulation pertaining to nonroad engines or nonroad vehicles 
■ under section 213 \42 USCS $ 75471.

(S) the promulgation or revision of any regulation relating to motor vehicle compliance program fees 
under section 217 142 USCS $ 75521.

(T) the promulgation or revision of any regulation under title IV \42 USCS §§ 7641 et seq.] (relating to
acid deposition),

(U) the promulgation or revision of any regulation under section 183(f) [42 USCS $ 751ib(f}] pertaining 
to marine vessels, and

(V) such other actions as the Administrator may determine.

The provisions of section 553 through 557 and section 706 of title 5 of the United States Code 
shall not, except as expressly provided in this subsection, apply to actions to which this subsection 
applies. This subsection shall not apply in the case of any rule or circumstance referred to in 
subparagraphs (A) or (B) of subsection 553(b) of title 5 of the United States Code.

(2) Not later than the date of proposal of any action to which this subsection applies; the Administrator shall
establish a rulemaking docket for such action (hereinafter in this subsection referred to as a "rule"). 
Whenever a rule applies only within a particular State, a second (identical) docket shall be 
simultaneously established in the appropriate regional office of the Environmental Protection Agency.

(3) In the case of any' rule to which this subsection applies, notice of proposed rulemaking shall be 
published in the Federal Register, as provided under section 553(b) of title 5, United States Code, shall 
be accompanied by a statement of its basis and purpose and shall specify the period available for 
public comment (hereinafter referred to as the "comment period"). The notice of proposed rulemaking 
shall also state the docket number, the location or locations of the docket, and the times it will be open 
to public inspection. The statement of basis and purpose shall include a summary of~

(A) the factual data on which the proposed rule is based;

42 USCS § 7607
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(B) the methodology used in obtaining the data and in analyzing the data; and

(C) the major legal interpretations and policy considerations underlying the proposed rule.

The statement shall also set forth or summarize and provide a reference to any pertinent findings, 
recommendations, and comments by the Scientific Review Committee established under section 
109(d) \42 USCS $ 7409{di] and the National Academy of Sciences, and, if the proposal differs in 
any important respect from any of these recommendations, ah explanation of the reasons for such 
differences. All data, information, and documents referred to in this paragraph on which the 
proposed rule relies shall be included in the docket on the date of publication of the proposed rule.

(4) (A) The rulemaking docket required under paragraph (2) shall be open for inspection by the public at
reasonable times specified in the notice of proposed rulemaking. Any person may copy documents 
contained in the docket. The Administrator shall provide copying facilities which may be used at the 
expense of the person seeking copies, but the Administrator may waive or reduce such expenses in 
such instances as the public interest requires. Any person may request copies by mail if the person 
pays the expenses, including personnel costs to do the copying.

(B)

(i) Promptly upon receipt by the agency, all written comments and documentary information on the
proposed rule received from any person for inclusion in the docket during the comment period 
shall be placed in the docket. The transcript of public hearings, if any, on the proposed rule 
shall also be included in the docket promptly upon receipt from the person who transcribed 
such hearings. All documents which become available after the proposed rule has been 
published and which the Administrator determines are of central relevance to the rulemaking 
shall be placed in the docket as soon as possible after their availability.

(ii) The drafts of proposed rules submitted by the Administrator to the Office of Management and
Budget for any interagency review process prior to proposal of any such rule, all documents 
accompanying such drafts, and all written comments thereon by other agencies and all written 
responses to such written comments by the Administrator shall be placed in the docket no later 
than the date of proposal of the rule. The drafts of the final rule submitted for such review 
process prior to promulgation and all such written comments thereon, all documents 
accompanying such drafts, and written responses thereto shall be placed in the docket no later 
than the date of promulgation.

(5) In promulgating a rule to which this subsection applies (i) the Administrator shall allow any person to 
submit written comments, data, or documentary information; (ii) the Administrator shall give interested 
persons an opportunity for the oral presentation of data, views, or arguments, in addition to an 
opportunity to make written submissions; (iii) a transcript shall be kept of any oral presentation; and (iv) 
the Administrator shall keep the record of such proceeding open for thirty days after completion of the 
proceeding to provide an opportunity for submission of rebuttal and supplementary information.

(6) (A) The promulgated rule shall be accompanied by (i) a statement of basis and purpose like that 
referred to in paragraph (3) with respect to a proposed rule and (ii) an explanation of the reasons for 
any major changes in the promulgated rule from the proposed rule.

(B) The promulgated rule shall also be accompanied by a response to each of the significant 
comments, criticisms, and new data submitted in written or oral presentations during the comment 
period.

(C) The promulgated rule may not be based (in part or whole) on any information or data which has not 
been placed in the docket as of the date of such promulgation.

(7) (A) The record for judicial review shall consist exclusively of the material referred to in paragraph (3), 
clause (i) of paragraph (4)(B), and subparagraphs (A) and (B) of paragraph (6).
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(B) Only an objection to a rule or procedure which was raised with reasonable specificity during the 
period for public comment (including any public hearing) may be raised during judicial review. If the 
person raising an objection can demonstrate to the Administrator that it was impracticable to raise 
such objection within such time or if the grounds for such objection arose after the period for public 
comment (but within the time specified for judicial review) and if such objection is of central 
relevance to the outcome ..of the rule, the Administrator shall convene a proceeding for 
reconsideration of the rule and provide the same procedural rights as would have been afforded 
had the information been available at the time the rule was proposed. If the Administrator refuses 
to convene such a proceeding, such person may seek review of such refusal in the United States 
court of appeals for the appropriate circuit (as provided in subsection (b)). Such reconsideration 
shall not postpone the effectiveness of the rule. The effectiveness of the rule may be stayed during 
such reconsideration, however, by the Administrator or the court for a period not to exceed three 
months.

(8) The sole forum for challenging procedural determinations made by the Administrator under this 
subsection shall be in the United States court of appeals for the appropriate circuit (as provided in 
subsection (b)) at the time of the substantive review of the rule. No interlocutory appeals shall be 
permitted with respect to such procedural determinations. In reviewing alleged procedural errors, the 
court may invalidate the rule only if the errors were so serious and related to matters of such central 
relevance to the rule that there is a substantial likelihood that the rule would have been significantly 
changed if such errors had not been made.

(9) In the case of review of any action of the Administrator to which this subsection applies, the court may
reverse any such action found to be~

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;

(B) contrary to constitutional right, power, privilege, or immunity;

(C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right; or

(D) without observance of procedure required by law, if (i) such failure to observe such procedure is 
arbitrary or capricious, (ii) the requirement of paragraph (7)(B) has been met, and (iii) the condition 
of the last sentence of paragraph (8) is met.

(10) Each statutory deadline for promulgation of rules to which this subsection applies which requires 
promulgation less than six months after date of proposal may be extended to not more than six months 
after date of proposal by the Administrator upon a determination that such extension is necessary to 
afford the public, and the agency, adequate opportunity to carry out the purposes of this subsection.

(11) The requirements of this subsection shall take effect with respect to any rule the proposal of which 
occurs after ninety days after the date of enactment of the Clean Air Act Amendments of 1977 [enacted 
Aug. 7, 1977].

(e) Other methods of judicial review not authorized. Nothing in this Act Shall be construed to authorize judicial
review of regulations or orders of the Administrator under this Act, except as provided in this section.

(f) Costs. In any judicial proceeding under this section, the court may award costs of litigation (including
reasonable attorney and expert witness fees) whenever it determines that such award is appropriate.

(g) Stay, injunction, or similar relief in proceedings relating to noncompliance penalties. In any action 
respecting the promulgation of regulations under section 120 \42 USCS § 7420] or the administration or 
enforcement of section 120 \42 USCS $ 74201 no court shall grant any stay; injunctive, or similar relief 
before final judgment by such court in such action.

(h) Public Participation. It is the intent of Congress that, consistent with the policy of the Administrative 
Procedures Act [5 USCS §§ 551 et seq.], the Administrator in promulgating any regulation under this Act, 
including a regulation subject to a deadline, shall ensure a reasonable period for public participation of at
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least 30 days, except as otherwise expressly provided in section [sections] 107(d), 172(a), 181(a) and (b), 
and 186(a) and (b) \42VSCS §§ 7407(d). 7502(a). 7511(a) and (b), 7512(a) and (b)].

History

42 USCS § 7607

(July 14, 1955, ch 360, Title III, § 307, as added Dec. 31, 1970.P.L 91-604. § 12(a), 84 Stat. 1707: Nov. 18, 1971, 
P.L 92-157. Title III, § 302(a), 85 Stat. 464: June 22, 1974, P.L 93-319. § 6(c), 88 Stat 259: Aug. 7, 1977, P.L 95- 
95. Title III, §§ 303(d), 305(a), (c), (f)-(h), 91 Stat 772. 776, 777; Nov: 16, 1977, P.L. 95-190. S 14(a)(79), (80), 97. 
Stat 1404'. Nov. 15, 1990, P.L. 707-549, Title I, §§ 108(p), 110(5), title III, § 302(g), (h), Title VII, §§ 702(c), 703, 
706, 707(h), 710(b), 104 Stat. 2469, 2470, 2574, 2681, 2682-2684.)

Annotations

Notes

References in text:

"Section 202(b)(4)" and "section 202(b)(5), referred to in subsecs., (a)(1) and (b)(1) respectively, which appeared 
as 42 USCS S 7521(h)(4). was repealed by Act Nov. 15, 1990, P.L. 101-549, Title II, § 203(2), 104 Stat. 2529.

"This Act", referred to in this section, is Act. July 14, 1955, ch 360, 69 Stat. 322. as generally amended by Act Dec. 
17, 1963, P.L 88-206, 77 Stat. 392. which formerly appeared as 42 USCS 88 1857 et seq. prior to its general 
amendment by Act Aug. 7, 1977, P.L. 95-95', 91 Stat. 685. and now appears as 42 USCS §§ 7401 et seq.

"Sections 119(c)(2)(A), (B), or (C) (as in effect before the date of the enactment of the Clean Air Act Amendments 
of 1977)", referred to in this section, is § 119(c)(2)(A), (B), or (C) of Act July 14, 1955, ch 360, Title I, as added June 
22, 1974, P.L. 93-319. § 3. 88 Stat 248. which formerly appeared as 42 USCS § 1857c-10{2)(A).-(B). or (C) prior to 
enactment of Act Aug. 7, 1977, P.L. 95-95. 91 Stat. 691. Act Aug. 7, 1977, § 112(b)(1), repealed such § 119 of Act 
July 14, 1955 and provided that all references to such § 119 in any subsequent enactment which supersedes Act 
June 22, 1974 should be construed to refer to § 113(d) of Act July 14, 1955 and to para. (5) in particular, which 
appears as subsec. (d)(5) of 42 USCS § 7413. Act Aug. 7,1977, § 117(b), also added a § 119 of Act July 14, 1955, 
which appears as 42 USCS $.7419.

"Title IV", referred to in subsec. (d)(1)(G) of this section, is probably a reference to Title IV of Act July 14, 1955, ch 
360, as added by Act Nov. 15, 1990, P.L. 101-549, Title IV, § 401, 104 Stat 2584, which appears as 42JUSCS_§£ 
7651 et seq. (Another Title IV of Act July 14,1955, appears as 42 USCSJSJ641, 7642.) '

"Title IV", referred to in subsec. (d)(1)(T) of this section, is probably a reference to Title IV. of Act July 14, 1955, ch 
360, as added by Act Dec. 31, 1970, P.L. 91-604. § 14, 84 Stat. 1709. which appears as 42 USCS $$ 7641 et seq. 
(Another Title IV of Act July 14, 1955, appears as 42 USCS §$ 7651 et seq.).

Explanatory notes:

In subsec. (h), "5 USCS §§ 551 et seq." has been inserted in brackets pursuant to § 7(b) of Act Sept, 6, 1966, 
P.L. 89-554. which appears as a note preceding 5 USCS § 101. Section Tof such Act enacted Title 5 as positive 
law, and § 7(b) of such Act provided that a reference to a law replaced by § 1 of such Act is deemed to refer to the 
corresponding provision enacted by such Act.

The bracketed word "this" was inserted in subsec. (a) to indicate the word probably intended by Congress.

The commas in subsecs, (a) and (b)(1) were enclosed in brackets to indicate the probable intent of Congress to 
omit such punctuation.
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S. REP. 101-228, S. Rep. No. 228,101ST Cong., 1ST Sess.
1989,1990 U.S.C.C.A.N. 3385,1989 WL 236970 (Leg.Hist.)

*3385 P.L. 101-549, CLEAN AIR ACT AMENDMENTS OF 1989

SENATE REPORT NO. 101-228

December 20,1989 
[To accompany S. 1630]

*3387 The Committee on Environment and Public Works, to which was referred the bill (S. 1630) to amend the Clean 
Air Act to provide for attainment and maintenance of health protective national ambient air quality standards, and for 
other purposes having considered the same, reports favorably thereon with an amendment and recommends that the 
bill as amended do pass.
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GENERAL STATEMENT

The Clean Air Act is the first modem environmental law to be enacted. It was first signed into law by President Johnson 
in 1963, replacing previous Federal air pollution legislation. In 1965 hearings before the Special Subcommittee on Air 
and Water Pollution, the Assistant Secretary of the Department of Health, Education, and Welfare testified:

[Sjerious air pollution problems aris[e] from the ever-increasing use of motor vehicles, [and] our rising demands for 
the energy derived from burning of sulfur-bearing fuels . . . The national importance of resolving these problems is 
beyond dispute. They are among the most significant factors in the growing and worsening air pollution problems 
currently faced by thousands of American communities...

None of these problems is technologically insurmountable. Our current technical capacity for dealing with them 
admittedly varies from one problem to another, but even where our knowledge and skills are less refined than we
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would wish, there exist at least partial solutions which we would have a responsibility to evaluate as rapidly as possible 
.*3388 and to apply where feasible. (Hearing of April 6,1965, page 22.)

This statement is still true today. Although some areas of the country have improved their air quality since 1965, a 
majority of Americans are still breathing air that does not meet the Federal health-based air quality standards.

Our knowledge about the adverse effects of exposure to air pollution has increased since 1965. Researchers have 
demonstrated adverse effects at levels of exposure previously presumed to be safe. Illnesses of no traumatic origin are 
now linked to air pollution. In some areas, for example, residents who do not smoke may have lungs as damaged as the 
lungs of heavy smokers, due to exposure to air pollution.

Air pollution can silently damage our lungs and heart or act swiftly in the case of exposure to toxic air pollutants. 
Rigorous regulation of toxic air pollutants is needed to avoid risk of serious, irreversible damage to human health.

We are routinely exposed to thousands of different air pollutants emitted every day. Exposure to this mix of pollutants 
can produce more adverse health effects than exposure to each of the individual pollutants. These synergistic effects 
must be considered if we are to adequately protect public health. In addition, there are many pathways of exposure to 
hazardous pollutants and contaminants. Exposure to polluted outdoor and indoor air, contaminated water and soil can 
combine to produce greater risks than exposure through only one source.

In testimony before the Subcommittee on Environmental Protection, public health leaders acknowledged the 
continuing health threat posed by air pollution. The American Lung Association, the American Public Health 
Association and the American Academy of Pediatrics all testified that we are facing a public health crisis due to air 
pollution. Reductions in emissions of sulfur dioxide and oxides of nitrogen are warranted based on health considerations 
alone. This conclusion does not address the myriad of other pollutants of concern. With regard to a graph of ozone 
pollution in the Northeast States for 1987 and 1988, one researcher from the American Lung Association stated:

...Most States went up significantly between 1987 and 1988 and Massachusetts tripled its ozone violation days up to 
28 for that particular summer of 1988. Maine and New Hampshire tripled their violation dates in one year. Vermont 
appears on the graph for the first time in 1988.1 consider this graph frightening, hair-raising, and truly a crisis.

A Harvard researcher testified before the Subcommittee that Tn every epidemiologic investigation that we have 
performed over the past 6 years, we have repeatedly found a 2 to 5 percent air pollution effect on human mortality and 
morbidity. We find it very difficult to reject these consistent findings...” (June 17,1987).

In a separate study, the past President of the American Public Health Association found that “...air pollution is one of 
the *3389 greatest risks to public health in the United States. Its causes, contributes to, or aggravates a long list of disease 
and dysfunction-chronic bronchitis, lung cancer, nervous disorders and heart disease. As many as 50,000 premature 
deaths may be caused by single air pollutants or a combination of pollutants.” He further clarified his points by saying 
that Tf further Congressional action, or voluntary action by polluters, is not taken to reduce human exposure to a broad 
range of toxic air pollutants, then we can expect substantial increases in the incidence of air-pollution provoked disease, 
dysfunction, and premature deaths. A two- to three-fold (at least) incease, or 100,000 to 150,000 premature deaths per 
year would not be an unrealistic estimate. It is in fact a most conservative estimate.”

The health problem is serious and it is pervasive. There is no choice but to breathe the air, whether it is clean or 
polluted. Air is inhaled regardless of its quality. This is a national resource that' should be protected as our parks and 
national monuments are protected.

WESTLAW © 2018 Thomson Reuters. No claim to original U.S. Government Works.

ADD-61
5

USCA Case #17-1273      Document #1731045            Filed: 05/15/2018      Page 65 of 96



S. REP. 101-228, S. REP. 101-228 (1989)

To protect this resource a strong national control strategy is needed. Air pollution recognizes no State or international 
borders. Aggressive controls in downwind areas will do little to improve air quality if the quality of air entering the 
region is poor. Because States have limited resources and many additional responsibilities, both the State and Federal 
Government should work together to assure implementation of programs that improve air quality.

Recent History-Since the enactment of the original Clean Air Act and the Clean Air Act Amendments of 1977, issues 
relating to air quality continue to require Congressional action and concern.

Attainment of the health-based air quality standards has proven more difficult than anticipated in the 1977 
Amendments. Although most areas of the country were to have attained the standards for ozone and carbon monoxide 
by 1983, in 1989, over half of the population of the United States is still exposed to levels of air pollution considered 
unhealthful by the Envronmental Protection Agency and medical researchers. New and disturbing evidence on the health 
effects of ozone and carbon monoxide indicates that the current standards may not be adequate to protect the public 
health.

Very little has been done since the passage of the 1970 Act to identify and control hazardous air pollutants. In the 
nineteen year history of the Clean Air Act, just eight substances have been listed as hazardous air pollutants: asbestos, 
beryllium, mercury, vinyl chloride, radionuclides, inorganic arsenic, benzene, and coke oven emissions. NESHAPS 
(National Emission Standards for Hazardous Air Pollutants) have been promulgated for sources of only seven of these 
pollutants. Meanwhile the States collectively have regulated over 700 hazardous air pollutants.

There is no credible dispute that acid rain is a major contributor to the burden of ill health and environmental damage 
in the United States. Reputable authorities, publishing their results in peer-review scientific journals, have concluded 
that acid rain and its precursors are responsible for between 50,000 and 70,000 premature deaths per year. In addition 
acid deposition is responsible for *3390 massive damage to buildings and other man-made structures, poisoning lakes 
and stream to the extent that they no longer can support fish and other life, altering the chemical composition of soils and 
upsetting the natural balance which enables their productive use, and reducing visibility throughout the United States.

During the last decade, the Committee on Environment and Public Works has reported legislation addressing all 
of these issues. During the 1980's, the Committee continued its efforts to devise legislation that would reduce acid 
precipitation levels, bring about attainment of the air quality standards^ and control toxic air pollutants. Bills were 
introduced and reported by the Committee to the Senate three times, but none has been enacted.

In 1982, the Committee reported acid rain legislation by a vote of 15-1. The reported bill required an 8 million ton 
reduction in sulfur dioxide by 1995: These reductions were required in a 31-State region east of the Mississippi River.

In 1984, the Committee again reported.acid rain legislation which required a 10 million ton reduction in sulfur dixoide 
emissions by 1994. As in 1982, the reduction requirement affected only the 31 States east of the Mississippi.

The last bill to be reported by the Comnyttee was S. 1894 in November, 1987. The five title proposal contained 
provisions on ozone and carbon monoxide nonattainment, acid rain and clean coal technology, mobile sorces, ambient 
air quality standards, hazardous air pollutants and incinerator standards. The bill's acid title required a national 12 
million ton reduction in sulfur dioxide emissions by 1998. Despite efforts to develop an acceptable compromise, the 
Senate did not act on comprehensive clean air legislation before the 100th Congress adjourned in October of that year.

As with acid, rain, the Committee reported comprehensive legislation on nonattainment and air toxics in 1982, 1984 
and 1987. In November of 1982,. after 27 hearings and 33 markups, the Committee reported S. 3041, the Clean Air 
Amendments of 1982.
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In May of 1984 the Committee reported S. 768, the Clean Air Act Amendments of 1984. A total of nine days of 
hearings was held on S. 768.

In November of 1987, the Committee reported S. 1894, the Clean Air Standards Attainment Act of 1987, after 13 days 
of hearings and. 9 days of mark-up.

S. 1630; the Clean Air Amendments of 1989, reflects the advances in our knowledge of the health effects, sources, and 
controls of air pollution. It builds on over a decade of careful study and consideration of the air pollution problems facing 
the country. It incorporates new areas of concern, such as chlorofluorocarbons, whose impact was virtually unknown 
a decade ago and which we now know depletes the Earth's protective ozone layer. Its goal is to protect, as a national 
resources, the very air that all of us rely on for our daily existence.

*3391 DISCUSSION OF PROVISIONS

TITLE I-ATTAINMENT AND MAINTENANCE OF AMBIENT AIR QUALITY STANDARDS

INTRODUCTION

Background.-The goal of the Clean Air Act is to “protect and enhance the quality of the Nation's air resources.” The 
Act distinguishes between two types of air pollutants (causing death or serious illness at low levels) which are addressed 
in title III of the bill and “criteria” pollutants (so-called because under section 108 of the Act EPA must issue criteria 
documents identifying the effects of each pollutant).

Criteria pollutants are defined as those pollutants that come from numerous or diverse sources and whose presence 
. “may reasonably be anticipated to endanger public health or welfare”. Section 109 of the Act requires EPA to establish 
for each criteria pollutant a national ambient air quality standard that is a uniform, nationwide standard.

As defined in the Act, “primary” ambient air quality standards limit the maximum allowable concentration of each 
criteria pollutant to' the level that “protects the public health” with an “adequate margin of safety”, without regard to 
the economic or technical feasibility of attainment. This means identifying through research the lowest level at which 
health effects are observed and applying a margin of safety to arrive at the ambient standard. Secondary standards are 
established to protest against adverse impacts on welfare, including impacts on visibility, vegetation, animals, wildlife, 
materials and property. The States, together with EPA, are responsible for ensuring that the primary air quality standards 
are met “as expeditiously as practicable”, within the deadlines specified in the Act. The secondary standards are to be 
attained in a “reasonable” period of time.

The six criteria pollutants for which EPA has established ambient standards are ozone, lead, sulfur dioxide, 
particulates, nitrogen dioxide, and carbon monoxide. Each ambient standard is based on a detailed review of scientific 
information contained in the criteria document that is prepared by EPA and expect advisers.

The lack of a program for regular reevaluation and revision of the original ambient standards led Congress, in the 
Clean Air Act Amendments of 1977, to mandate that the standards be, and revised if appropriate, by December 31, 
1980, and at five-year intervals thereafter.

Two standards were promulgated before the end of 1980. A new standard was promulgated for airborne lead in 1978, 
and a revised ozone standard was published in 1979. However, both of these actions were stimulated, at least in part, by 
court litigation. The hydrocarbon (HC) standard was dropped in 1983. In 1985 the 1972 *3392 standards for nitrogen 
dioxide and carbon monoxide were reaffirmed. A revised particulate matter standard was promulgated in 1987. Final 
actions on revisions of the 1971 standard for sulfur dioxide are still pending, as are revisions of the 1978 standard for
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lead, and the 1979 standard for ozone. The Congressional mandate to reissue or revise ambient standards by December 
31,1980, and at five-year intervals thereafter is clearly not being met.

EPA has the authority to set ambient standards for additional pollutants and is considering establishing a new standard 
for acid aerosols. The Agency is currently in the process of preparing a criteria document on acid aerosols and estimates 
the process will take five years to complete.

Health effects of ozone.-The adverse health effects of exposure to ozone are well documented. Ozone is a strong 
oxidant formed by the interaction of hydrocarbons (also called volatile organic compounds, or VOCs), nitrogen oxides 
(NO), and sunlight. Ozone enters the body by way of the respiratory tract. Ninety percent of the ozone inhaled into the 
lung is never exhaled. Instead the ozone molecules react rapidly with the cells, fluids, and tissues that line the respiratory 
tract, irritating and inflaming the lungs.

Ozone is fatal at high concentrations. At lower concentrations found in many urban areas in the United States, 
extensive research has shown that healthy adults and children begin to exhibit adverse health effects. These include chest 
pains, shortness of breath, coughing, nausea, throat irritation, and increased susceptibility to respiratory infections.

Potentially more troubling and less well understood are the effects of long-term chronic exposure to summertime ozone 
concentrations found in many cities. Regular out-of-doors work or play during the hot, sunny summer months in the 
more polluted cities may cause biochemical and structural changes in the lung, paying the way for chronic respiratory 
diseases. A growing body of scientific evidence indicates that over the long term, chronic exposure to ozone may produce 
any accelerated aging of the lung analogous to that produced by cigarette smoke exposure. Ultimately, emphysema may 
result.

New evidence is also accumulating that the current ozone standard may not be sufficiently protective of public health. 
In one important test recently performed at EPA's research laboratory, 22 healthy individuals were exposed to 0.08 parts 
per million ozone for 6.6 hours, including five hours of moderate exercise. Respiratory function decreased with each 
succeeding hour of exposure. At the end of the exposure, it decreased by an average of seven percent, with one individual 
having a 26 percent reduction.

The Environmental Protection Agency has proposed and its Clean Air Scientific Advisory Committee has agreed, that 
the decreases in respiratory functions become adverse when the magnitude of the change exceeds ten percent. In EPA's 
study, seven of the 22 individuals crossed this threshold. EPA's results may indicate that the current air quality standard 
for ozone does not protect *3393 public health with the adequate margin of safety required by the Act.

EPA is currently in the .process of revising the criteria documents for ozone based on this and other existing data. The 
adequacy of the one-hour .standard and the need for a longer-term standard (six-to eight-hour time average) has been 
called into question. EPA anticipates it will take approximately two more years to resolve this issue.

The people most likely to be injured from exposure to ozone include the elderly, people with-preexisting respiratory 
problems, children (who have a faster respiration rate and are thus more exposed), and approximately 20 percent of the 
population, called “responders,” that has a markedly strong and unpredictable adverse reaction to ozone. The American 
Lung Association estimated that over 28 million pre-adolescent children, 17 million elderly, 6 million asthmatics, and 7 
million persons with chronic obstructive pulmonary disease live in ozone nonattainment areas.

Health effects of carbon monoxide.-Exposure to carbon monoxide produces adverse health effects because carbon 
monoxide is more readily absorbed into the blood than is oxygen. As carbon monoxide displaces oxygen, bodily functions 
which depend on oxygen are threatened. This means that brain and fetal functions are particularly at risk.
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At high CO levels death by asphyxiation results. At lower levels carbon monoxide pollution is especially harmful 
to fetuses and persons with heart disease. The fetal brain has high oxygen requirements. Health studies conducted on 
animals suggest that even modest levels of carbon monoxide pollution pose risks to fetal brain development and possible 
irreversible neural damages. The American Lung Association estimates that over 1.4 million pregnant women live in 
areas which have failed to attain the carbon monoxide standards.

Persons with heart disease are also susceptible to carbon monoxide pollution. A heart already weakened by pulmonary 
disease is particularly sensitive to the displacement of oxygen from the bloodstream by carbon monoxide because the 
circulatory system has limited capacity to transport oxygen throughout the body.

Healthy people may also suffer adverse effects from modest carbon monoxide exposure. As oxygen levels in the 
bloodstream decline and carbon monoxide levels rise, persons may suffer reduced aerobic capacity. As oxygen levels in 
the brain are reduced, individuals may experience loss of visual perception, manual dexterity, and cognitive functions.

Those particularly at risk with respect to carbon monoxide exposure are the elderly, fetuses, children, and those with 
existing heart disease.

Health effects of particulate matter-High levels of small particulate matter (particulate matter less than 10 microns 
in diameter, called PM-10) can produce a range of effects from temporary reductions of lung function and increased 
respiratory symptoms to aggravation of existing respiratory and cardiovascular disease, cancer, and even premature 
death.

Certain types of PM-10 pose special health risks. One especially dangerous component of PM-10 is the carbon- 
based particles that *3394 result from incomplete combustion of fuel in diesel engines. EPA has concluded that these 
particulates, which are emitted in the exhaust of diesel trucks, buses, and other vehicles, may cause as many as 860 cancer 
cases annually. Particulates from wood stoves have similar hazardous characteristics.

Sulfates and nitrates, also called acid aerosols, are another dangerous type of particulates. These particulates are 
formed from emissions of sulfur dioxide and nitrogen oxides. Acid aerosols can sear sensitive lung tissues when inhaled.' 
According to the Office of Technology Assessment, they could cause thousands of excess deaths each year. Even small 
dust particles can be hazardous, because they build up in the lungs over time and impair breathing capacity.

Children are especially vulnerable to PM-10 due to their higher respiratory rates and small lungs. A recent study in 
Utah found that hospital admissions for children with respiratory disease (pneumonia, pleurisy, and bronchitis) were 
three times higher than normal during months in which the Federal PM-10 standards were exceeded. Other vulnerable 
populations include the elderly, asthmatics, and victims of respiratory disease.

Health care costs.-The American Lung Association estimates that people in the United States spend $40 billion per 
year in additional health care costs due to exposure to air pollution. A study by the University of California released in 
July 1989 showed that in Southern California alone, decreased air pollution would save nearly $ 10 billion in annual health 
care costs. The study estimated that the health-care costs savings from Southern California's plan to meet the Federal 
air quality standards by the year 2003 would more than offset the plan's estimated $2.79 billion in pollution controls.

Welfare costs.-In addition, there are environmental and welfare effects of air pollution. Ozone pollution has been 
shown to cause extensive damage to many types of vegetation. EPA estimates that ozone pollution levels common in 
many areas can reduce tomato yields by 33 percent, beans by 26 percent, and soybeans by 20 percent. Other studies have 
shown that ozone levels below the Federal standard can cause wheat yields to drop by 30 percent.
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According to the World Resources Institute, if ozone levels in agricultural regions were halved, the annual cost savings 
in crop loss would be on the order of $5.3 billion. U.S. wheat production would be boosted by $650 million (in 1987 
dollars), soybean production by $3.4 billion, corn production by $880 million, and peanut production by $370 million. 
EPA has concluded that ozone causes annual crop losses of $2 to $3 billion per year.

Forests can also be damaged by this pollutant, but the damage to forests has not been quantified. Qualitatively, 
extensive damage and mortality from ozone have been demonstrated among pines in California and in the eastern United 
States; On high-elevation mountains in New England, most red spruce that showed significant needle loss in 1982 have 
since died. Fully 20 percent of the spruce alive in 1982 are now dead-a mortality rate eight times that at lower elevations. 
The stunted growth and 77 percent increase in mortality now showing up in commercial yellow pines in the Southeast 
may also reflect ozone air pollution at work.

*3395 Although quantification of these damages is more difficult than ascertaining the costs of pollution control 
equipment, billions of dollars each year would be saved from better protection of valued resources from ozone-induced ■ 
damage, alone.

PM-10 pollution, especially PM-10 pollution less than 2.5 microns in diameter, impairs visibility. The National Park 
Service, for example, has reported that particulate pollution, especially fine sulfate particles, impairs scenic vistas within 
the national park system 90 percent of the time. PM-10 also soils materials and building surfaces. According to an EPA 
estimate, the damage is approximately $1 to $2 billion annually.

Clean Air Act history-The 1970 and 1977 Clean Air Act Amendments established a partnership between the States 
and Federal government. EPA sets nationally uniform air quality standards and States, with the Agency's assistance, are 
responsible for meeting them. The requirement that the States develop State, implementation plans (SIPs) and submit 
them to EPA for review allows for Federal oversight of the States' efforts to achieve and maintain the required level of 
air quality. In addition to the SIP process, the 1970 Clean Air Act established two mandatory control programs, one 
applying to new motor vehicles and the other to new stationary sources. EPA was responsible for setting standards for 
new motor vehicles. EPA also issues regulations for new stationary sources, called new source performance standards. 
The 1977 Amendments added three additional control programs, mandating ozone and carbon monoxide nonattainment 
areas to require retrofit controls on existing stationary sources, more stringent emissions limits On new stationary sources, 
and motor vehicle inspection and maintenance programs.

Primary and secondary standards for, oxidants were first set by EPA in 1971. (Photochemical oxidants are a group of 
chemically related pollutants. From the standpoint of health and welfare effects, ozone is the most important of these 
pollutants.) In 1979 EPA revised the standard from total oxidants to the current definition of ozone only. Both the 
primary and secondary standards for ozone are currently defined as a daily maximum, one-hour average concentration 
of 0.12 parts per million (ppm), not to be exceeded more than once per year, on average. Areas exceeding this threshold 
are classified as nonattainment areas. EPA updates the nonattainment list annually, as data become available.

Identical primary and secondary standards for carbon monoxide (CO) were set in 1971 at levels of 9 ppm, 8-hour 
average, and 35 ppm, 1-hour average, neither to be exceeded more than once per year. These standards have been 
reviewed periodically by EPA and remain in place today.

In July 1987, EPA promulgated a modified ambient standard for particulate matter shifting the base for measurement 
from total suspended particulates (TSP) to particulates that are smaller than or equal to ten micrometers in size. This 
new standard is called PM-10 and replaces the old TSP standard. The modification was made as recent health effects 
documented that it is the smaller particulates, inhaled deeply into the lungs, that cause the primary threat to public 
health. Measurements of TSP could hot reliably capture the extent of this threat, since larger particles have been *3396 
the overwhelming portion of measured TSP (not the smaller particles capable of penetrating so deeply into lung tissue).

WESTLAVV © 2018 Thomson Reuters. No claim to original U.S. Government Works. 10

ADD-66

USCA Case #17-1273      Document #1731045            Filed: 05/15/2018      Page 70 of 96



S. REP. 101-228, S. REP. 101-228 (1989)

The smaller particles that are 10 micrometers or smaller are more likely to cause most of the adverse health effects 
because of their ability to reach the thoracic or lower regions of the respiratory tract. (One micrometer is one-millionth 
of a meter, or 1/25,000 of an inch. For comparison, the thickness of a human air is 100-200 micrometers.)

The revised PM-10 measurement establishes a 24 hour primary (health based) and secondary standard limit of 150 
micrograms of PM-10 per cubic meter of air. In addition, an annual standard was set at 50 micrograms per public meter. 
The Agency concluded that these standards will protect the public health with an adequate margin of safety.

At the time the new PM-10 standard was established, 97 counties (or parts of counties) in the nation were not meeting 
the primary TSP standards and had been designated as nonattainment. Construction bans on new or modified major 
sources of TSP had been in place in some of these areas since 1979. EPA lifted those bans with the promulgation of the 
new PM-10 standard.

While accurate monitoring data is limited (due primarily to limited Agency and State resources), PM-10 pollution is 
pervasive. EPA has developed an analysis that classifies all counties into three groups based on their probability of not 
attaining the revised PM-10 standard. The first group includes, those with a very high probability of not immediately 
attaining the new standard (roughly seventy counties). A second group contains 110 areas where existing air quality 
data are not sufficient to determine if they are attaining but there is some possibility that they will not reach attainment 
without additional control measures. The third groups contains the remaining 3,000 counties which the Agency estimates 
should be in attainment and will not require additional control efforts,

In the Clean Air Act of 1970, Congress set 1975 as the deadline for meeting the primary air quality standards. The 
States were required to develop State implementation plans that would estimate the emissions reductions required to 
attain the ambient standards and establish the control programs to achieve the required reductions. In addition, section 
111 of the Act required EPA to promulgate new source performance standards (NSPS) for new or modified stationary 
sources. To enforce the NSPS, the States were required to include construction permit programs in their SIPs.

By 1977, two years after the original deadline, 78 areas were still violating the ozone standard then in place (no more 
than one exceedance per year of a one-hour average oxidant concentration of 0.08 ppm) . In 1977, the deadline for meeting 
the ozone and CO standard was moved back to 1982. Areas could show they could not meet the 1982 deadline were able 
to obtain an extension until 1987.

Responding to the failure to meet the goals of the 1970 Clean Air Act, the 1977 Amendments included a new 
and more aggressive control program. New SIPs were to be developed and submitted to EPA in 1979, and again in 
1982, for areas seeking extensions of the attainment deadlines to 1987. A new schedule was established for limiting 
emissions from new motor vehicles. Existing stationary *3397 sources in nonattainment areas would have to retrofit 
with reasonably available emission controls. A new source could be constructed in a nonattainment area only if it would 
operate at the “lowest achievable emissions rate” and if emissions reductions could be obtained from other sources to 
offset the emissions from the proposed source. Transportation control measures would have to be considered. Severe 
nonattainment areas would have to implement automobile emissions inspection and mamtenance programs.

In 1989, two years past the final deadline in the 1977 Amendments for all areas of the country to attain the CO and 
ozone health standards, 150 million people still live in areas which exceed one or both of those standards. The reasons for 
the failure to achieve healthy air are many. Among them are the understatement of emissions in inventories submitted 
by the States and approved by EPA; inadequacies in models used to predict ambient air quality; failure of States to 
implement some of the controls they had committed to in their SIPs; failure of some of the controls to achieve the 
projected emission reductions; and failure of EPA or the States to require additional controls when it became evident 
that the attainment deadlines would not be met.
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The responsibility for the widespread failure to meet the ambient standards rests with both States (and local 
governments) and EPA. Predicting future air quality based on assumed control programs is a complicated undertaking 
that is susceptible to “paper” demonstrations of attainment that bear little relation to the likelihood of actual attainment. 
■States had the responsibility to use the best data and analytical methods available in preparing emissions inventories and 
conducting modeling, and EPA had the responsibility for providing guidance of what constituted the best methods and 
carefully scrutinizing State submissions to assure that assumptions and analyses were consistent with the guidance.

In a January 1988 report the General Accounting Office (GAO) found in the three areas it studied-Houston, Los - 
Angeles, and Charlotte, North Carolina-that assumptions used in models and inaccuracies in data exacerbated the 
uncertainties normally associated with models. This led to understating inventories of emissions and therefore the 
amount of emissions reductions needed to bring the areas into attainment. Both the States involved and EPA bear . 
responsibility for these miscalculations.

In several areas controls that were included in a SIP were not implemented. For example, in New York and New Jersey 
Stage II programs that were called for in the SIPs were not implemented until courts (not EPA) ordered the States to 
fulfill the SIP commitments. An American Lung Association analysis conducted in 1986 found that in Los Angeles only 
three of 31 transportation and energy measures had been completed on schedule.

In some cases where control measures were implemented, they proved less effective than predicted, often because of 
lax enforcement. For example, the GAO study reported that EPA identified 13 plants in the Charlotte area in 1985 that 
were emitting more VOCs than regulations allowed. EPA also found that the county had granted variances to some 
operations without EPA approval.

Even when EPA identified problems in areas it often did little to require remedial action. For example, EPA discovered 
in 1985 that *3398 Houston's demonstration of hydrocarbon emissions reductions needed for attainment was based on 
a faulty ratio of NOx to hydrocarbon emissions in the area. Rather than a 41 percent reduction, the new data showed 
that Houston needed a 71 percent reduction in hydrocarbons. EPA. took no action to require Houston to revise its 
SIP, however, and instead waited to deal with the deficiencies in its generic nonattainment policy that was proposed in 
November of 1987.

Lack of resources at the Federal, State and local level has severely hampered implementation of the Act's requirements. 
During the decade of the 1980's, while the demands on EPA grew, appropriated funds for the air pollution program, 
as for other EPA programs, decreased both in nominal and real terms. States, which are required by the Act to impose 
permit fees to cover the costs of administering and enforcing permit programs, in many instances have not complied. 
Lack of resources led to preparation of inadequate and incomplete inventories, use of less costly-and less accurate- 
models, less frequent review and updating of inventories and other data on which control strategies are based, inadequate 
enforcement programs, and, at the Federal level, woefully inadequate oversight of, and technical assistance to, the States.

Lack of political will at all levels of government to implement difficult measures has also meant slower progress toward 
the attainment of healthy air. This is most clearly seen with respect to measures to reduce vehicle use in heavily polluted 
and heavily congested areas. The largest number of SIP provisions that were submitted and approved but that have not 
been implemented'are provisions that call for transportation control measures. EPA's Office of Transportation and Land. 
Use Policy was eliminated in 1982, and with its demise came the elimination of the requirement for States to report on 
the effectiveness of control measures and the ability of EPA to evaluate these measures. Federal transportation dollars 
have continued to finance programs and projects that have not been sufficiently reviewed for their potential adverse 
effects on air quality.
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The nonattainment policy proposed by EPA in 1987 attempted to address many of the problems illustrated above, 
primarily by requiring better data and analyses to be used in SIP revisions, inclusion of milestones or interim measures 
of progress during the period before attainment, and better tracking and reporting of progress. EPA has not published 
a final policy, but many of the proposals were incorporated in legislation submitted to Congress by the President.

Nonattainment provisions of the bill.-The nonattainment provisions of the bill are based on more than 17 years of 
experience in trying to attain healthy air in all areas of the nation. The deadlines in the bill for attainment are realistic, 
with the ozone deadlines being the longest in recognition of the complexity of the ozone pollution problem. The emphasis 
in the bill, however, is not on the deadlines but on what happens in the period before deadlines. The concept of reasonable 
further progress, which is in the current Act, is amplified by requiring specific incremental progress over defined periods 
for each of the pollutants addressed: ozone, carbon monoxide, and particulate matter (PM-10). Remedial steps are 
mandated *3399 if an area fails to meet these periodic milestones. The bill also requires periodic updates of inventories 
and establishes regular reporting requirements for the States and explicit data that must be prepared by the States and 
reviewed by EPA.

The bill imposes emissions fees on stationary sources and registration fees for vehicles in order to provide State and 
local agencies the resources, from polluters, to conduct effective air pollution control programs, including complying 
with the more explicit requirements of the bill. Stationary source fees will also provide EPA with additional resources.

Motor vehicles are the single largest source of ozone and carbon monoxide pollution. Title II of the bill addresses 
emissions that result from the operation of vehicles, but that, alone, is not enough. Pollution can also be reduced if 
fewer vehicle trips take place in polluted and congested urban and suburban areas. Title I contains several provisions to 
encourage State and local governments, employers and drivers to plan ahead to reduce vehicle use while maintaining- 
and in some cases where congestion is a serious problem actually enhancing-mobility.

The bill reflects an increasing understanding of how ozone pollution is formed and transported. Because ozone is not a 
local phenomenon but is formed and transported over hundreds of miles and several days, localized control strategies will 
not be effective in reducing ozone levels. The bill, thus, expands the size of areas that are defined as ozone nonattainment 
areas to assure that controls are implemented in an area wide enough to address the problem. For the northeastern United 
States, the bill establishes an ozone transport region and requires that sources of ozone-forming pollutants throughout 
the region-whether the sources are in attainment or nonattainment areas-install certain controls.

The bill also requires control of oxides of nitrogen (NO) as a means of reducing ozone levels. While there remain 
uncertainties about the localized effect of no reductions on ozone levels, it is generally accepted that overall levels of ozone 
are more effectively reduced by reducing both no and volatile organic compound (VOC) emissions than by reducing 
VOCs, alone. Oxides of nitrogen also contribute to PM-10 levels and are a precursor of acid rain.

In summary, the nonattainment provisions of the bill are designed to bring about emissions reductions from all the 
major sources that contribute to ozone CO, and PM-10 pollution; to require regular and monitored progress toward 
attainment, and to assure that where progress is not what was predicted or needed to attain the standards, additional 
steps are taken to keep an area on the path to attainment by the required deadline.

DESIGNATION OF AREAS (SECTION 101) 

SUMMARY

The bill amends section 107 of the Clean Air Act as follows:
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of all potential alternatives to the single occupancy vehicle, ranging from highway facilities dedicated to moving high 
occupancy vehicles, to providing carpool, vanpool services and improved public transit.

The 1977 Amendments to the Act required areas that would not be able to meet the ozone or carbon monoxide 
standards by 1982 to implement transportation control measures (TCNs) as necessary to attain the standards, and 
some areas included these measures in their State implementation plans. However, OTA reports that the effect of these 
measures has not been evaluated at the Federal level because EPA's Office of Transportation and Land Use Policy was 
eliminated in 1982 and EPA has not required any reporting from the states.

In contrast, the South Coast Air Quality Management District and the Southern California Association of 
Governments completed in 1987-8 an assessment of the effectiveness of TCMs for the Los Angeles area. The study 
concluded that implementation of a wide range of TCMs would reduce highway vehicle VOC emissions by a total of 
30 percent by 2010, compared to levels projected without TCMs. Total reductions in highway vehicle emissions of NO, 
carbon monoxide and particulate matter based on the TCM measures are also expected to be about 30 percent, compared 
to emissions levels projected for 2010 without the measures.

These studies indicate that in order to reduce or even avoid increases in vehicle pollution, it is not enought to control 
the pollution each car emits; the use of the car must be examined as well because growth in VMT threatens to overwhelm 
what can be achieved through tailpipe standards. These provisions, coupled with others in the bill, give EPA and the 
States the power to pursue a wide range of transportation demand management efforts.

GENERAL PLANNING REQUIREMENTS (SECTION 104)

SUMMARY

This section of the bill makes numerous revisions to section 110 of the Clean Air Act, many of which are technical, to 
eliminate outdated material. Substantive changes include the following:

States must submit State Department implementation plans (SIPS) within no more than 24 months after the 
promulgation of a national ambient air quality standard, rather than within nine months as in existing law.

Areas designated attainment or unclassifiable for a pollutant may be required by the Administrator to submit a SIP that 
shows how the area will maintain compliance with the ambient air quality standard for a 20-year period. States required 
to submit maintenance plans must update them every ten years. Any attainment or unclassified area that contains all or 
part of on MSA or CMSA must submit maintenance plans to the Administrator.

Provisions in existing law requiring SIPs to take into account the effect of emissions on other States are strengthened.

*3406 The bill requires the Administrator to issue minimum criteria that any SIP submission must meet and sets up 
timetables and procedures for EPA to determine whether or not to approve a SIP.

If a State fails to submit an appropriate SIP within two years after being sanctioned for failure to submit such a plan, 
as required by subpart D of the Act, the Administrator must promulgate a Federal implementation plan. The initial 
Federal plan must require reductions in emissions but does not have to provide for attainment. Within three years after 
proposal of the initial plan, the Federal plan must be revised to so provide.

The bill makes clear that provisions of an approved SIP stay in effect and are enforceable until a revision is approved 
by the Administrator.
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DISCUSSION

Submission and review of plans .-Experience since passage of the Clean Air Amendments of 1970 has shown that nine 
months is not adequate time for States to prepare and "submit implementation plans for new or revised ambient air quality 
standards. The bill extends the period to twenty-four months. This period applies to submission of maintenance plans, 
which are required for every MSA or CMSA that is contained in or contains an area designated attainment or unclassified 
with respect to a criteria pollutant, and to plans for every area designated nonattainment for any such pollutant, as well 
as to any other area the Administrator determines must submit a SIP.

Revisions to section 110(a)(2).-The bill replaces provisions currently in section 110(a)(2) of the Act with provisions 
that appear in paragraphs (1)-(12) of rewritten section 110(c) of the Act. The changes are as follows:

Paragraph (1) of rewritten section 110(c) combines and streamlines existing section 110(a)(2)(B) and the enforceability 
requirement of section 172(c) of current law.

Paragraph (2) rewrites existing section 110(a)(2)(C).

Paragraph (3) rewrites and streamlines current section 110(a)(2)(D), deleting the reference in that section to the 
preconstruction review program in section 110(a)(4) of existing law.

Paragraph (4) is described below in the interstate pollution discussion.

Paragraph (5) rewrites and expands current sections 110(a)(2)(F)(i) and (vi). The new provision requires that where a 
local authority, to which a State has granted authority to implement a SIP, fails to do so, the State will have the means 
and authority to implement the plan. EPA can hold the State responsible for any implementation failure caused by 
local action or inaction, or choose to exercise its existing authority to implement the SIP itself or act directly against 
the local authority. In addition, the State is required to manage and keep up-to-date information on implementation by 
local authorities so that EPA only has to rely on the State agency when it wishes to track implementation of measures 
throughout the State.

Paragraph (6) incorporates and expands current section 110(a)(2)(F)(ii)-(iv).

*3407 Paragraph (7) rewrites current section 110(a)(2)(F)(v).

Paragraph (8) rewrites current section 110(a)(2)(H).

Paragraph (9) replaces current section 110(a)(2)(I) with a simple cross-reference to part D, deleting the construction 
ban in the existing section. Revised construction ban provisions appear elsewhere in the bill in revisions to part D.

Paragraph (10) rewrites current section 110(a)(2)(J). ■

Paragraph (11) adds a new provision to the Act requiring air quality modeling as prescribed by the Adminstrator to 
ensure that States perform the technical work necessary to provide the basis for pollution control strategies.

Paragraph (12) rewrites current section 110(a)(2)(K) with minor revisions to be consistent with new permit fee 
requirements in titles I and V.

SIP provisions addressing interstate pollution.-Section 110(a)(2)(E) of the Act is replaced by new section 110(c)(4), 
which, together with changes made to section 126 of the Act by section 110 of the bill, improve the effectiveness of

19
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the Act as a means of dealing with interstate air pollution. Where prohibitions in existing section 110(a)(2)(E) apply 
only to emissions from a single source, the amendment includes “any other type of emissions activity,” which makes the 
provision effective in prohibiting emissions from, for example, multiple sources, mobile sources', and area sources.

For interstate pollution to violate current law, it must “prevent attainment.” Since it may be impossible to say that 
any single source or group of sources is the one which actually prevents attainment, the bill changes “prevent attainment 
or maintenance” to “contribute significantly to nonattainment or interfere with maintenance by,” thus clarifying when 
a violation occurs.

Under existing section 110(a)(2)(E), interstate pollution that is to be prohibited under a SIP is that which leads to 
a violation of the Act's specifically protected interests-attainment of the ambient standards, prevention of significant 
deterioration, or visibility. There are many legitimate State interests that are not spelled out and explicitly protected by 
the Act, for example, the effect of toxic pollutants on health or the environment. The amendment in new section 110(c) 
(4) makes an injury to interests that may be identified by States but that are not explicitly listed in the statute-described 
as “an adverse effect on public health or welfare or the environment”-a violation of the Act.

EPA action on plan submissions.-The Environmental Protection Agency reports that in recent years a substantial 
number of SIP submissions have been incomplete or so deficient that they have not warranted further review. Newly 
rewritten section 110(d)(1) of the Act requires EPA to issue minimum completeness criteria that any SIP submission must 
meet and provides that the Agency need not review submissions that fail to meet the criteria. Where the Administrator 
finds that a SIP submission does not meet the minimum criteria, the State shall be treated as having failed to make the 
required submission for purposes of the sanctions provisions of the Act.

New section 110(d)(2) requires EPA to act on each SIP submission within twelve months of the date EPA determines 
(or is deemed to have determined) that the submission is complete. The four-month *3408 period provided in current 
section 110(a)(2) has proved insufficient to allow EPA to conduct the necessary analyses and rulemaking proceedings.

New section 110(d)(3) authorizes EPA to approve a plan in full, disapprove it in full, or approve it in part and 
disapprove it in part, depending on the extent to which it meets the requirements of the Act. This provision overrules 
the portion of the decision Abramowilz v. EPA, 832 F. 2d 1071 (9th Cir. 1987), which held that EPA could not approve 
individual measures in a plan submission without either approving or disapproving the plan as a whole.

New section 110(d)(4) provides that a finding by the administrator of the inadequacy of a SIP could renew previously 
applicable requirements, even if those requirements contained fixed, elapsed deadlines..The Administrator is given the 
authority to adjust the statutory deadlines consistent with the time originally allowed in the law for compliance with 
the requirements.

Federal implementation plans.-The bill in a rewritten section 110(1) of the Act, changes existing law (section 110(c) of 
the Act) with respect to the preparation of Federal implementation plans (FIPs). Current law requires the Administrator 
to prepare a FIP whenever a State fails to submit an approvable implementation plan, the plan is determined not to be 
in accordance with requirements of the act, or the State fails to revise its plan as required by the Act. In several instances 
EPA has been compelled by court orders to prepare FIPs.

The success of air pollution control under the Clean Air Act is premised on strong State and local control programs. 
Preparation by EPA of control plans applicable to specific areas within a State should be a last resort, but it is an 
important one to have available in cases where a State fails to take the required steps to achieve a health-based ambient 
standard.
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The boundaries of extreme areas are defined to be the MSA or CMSA plus 25 miles, unless the State can show that 
sources in one portion of the area do not contribute to violations of the standard and there is a geographic basis for 
excluding that portion.

Major stationary sources ofVOCs are defined to be sources that emit ten or more tons. Reasonably available control 
technology must be applied to every source ofVOCs or NO that emits ten or more tons. Reductions of 12 percent every 
three years in emissions of no must be achieved.

Non-self generating areas. (New section 183 of the Act)-An ozone nonattainment area that does not contain and is not 
adjacent to an MSA or CMSA, if determined by the Administrator to be a non-self-generating area, need only comply 
with the requirements of new section 182 of the Act applicable to all ozone nonattainment areas and any additional 
requirements promulgated by the Administrator. An area is non-self-generating if the sources of VOCs and NO in the 
area do not make a significant contribution to ozone in that area or any other area.

Sanctions for failure to comply or attain. (New section 184 of the Act).-If a State fails to submit an approvable SIP 
revision, the Administrator must impose a moratorium on construction or modification of major stationary sources of 
ozone-forming pollutants in the area; the Secretary of Transportation must limit the use of Federal highway funds to 
projects that will improve air quality, and the Administrator may withhold State air pollution grants.

If a State fails to implement a SIP, the same sanctions as for failure to submit an approvable plan apply. If a State fails 
to meet the interim percentage reductions in emissions ofVOCs, or, in the case of an extreme area, NO, the construction 
moratorium and highway fund limitation apply. The Administrator is given authority to lower the threshold emissions 
amount that defines a source as a major stationary source for that area and to require the area to comply with the 
requirements of the next most stringent ozone classification category. .

If an area fails to attain the ozone standard by the date required by law, the Administrator must reclassify the area to 
the next most stringent category and assure that the fee on major stationary sources is implemented in serious, severe 
and extreme areas.

Additional Federal ozone control measures. (New section 185 of the Act)-The Administrator is required to publish 
twelve new control technique guidelines (CTGs) for categories not previously covered and to review new and existing 
guidelines at least every four years to determine if they should be updated.

The Administrator is required to publish a CTG for VOCs emitted during the loading and unloading of petroleum 
products from vessels.

The Administrator is required to submit a study to Congress on emissions from commercial and consumer solvents 
and within two years after submitting the study, to promulgate regulations applicable to categories of these solvents that 
will achieve a three percent reduction in nationwide emissions of VOCs.

*3420 The Administrator is required to promulgate regulations under the Solid Waste Disposal Act to control 
emissions of VOCs from treatment, storage and disposal facilities that will achieve reductions of four percent in 
nationwide emissions of those compounds.

Control of interstate ozone pollution. (New section 186 of the Act).-The bill establishes a northeast ozone transport 
region consisting of the States of Connecticut, Delaware, Maine, Maryland, Massachusetts, New Hampshire, New 
Jersey, New York, Pennsylvania, Rhode Island, Vermont, and Virginia and the District Of Columbia and gives the 
Administrator authority to add States or portions of a State to the region or to establish additional regions if the

WESTLAW © 2018 Thomson Reuters. No claim to original U.S. Government Works. 29

ADD-73

USCA Case #17-1273      Document #1731045            Filed: 05/15/2018      Page 77 of 96



S. REP. 101-228, S. REP. 101-228 (1989)

Administrator determines that air pollution from the States or portions to be added contribute significantly to ozone 
pollution in a serious, severe or extreme nonattainment area.

Within six months of enactment, the Administrator is to establish an ozone transport commission for the northeast 
region consisting of an air pollution control official appointed by the Governor of each State, the Administrator or 
a designee, and the regional administrator or designee for each EPA region containing any part of the ozone region. 
Decisions of the commission are to be by a majority vote of members other than EPA regional representatives.

All areas in each State in the ozone transport region are. required to apply reasonably available control technology to 
all sources covered by control technique guidelines issued both before and after the date of enactment of the bill and to 
noncovered VOC sources that have the potential to emit one hundred or more tons. All areas must also implement Stage 
II controls at service stations that dispense more than twenty thousand gallons of gasoline per month, and all MSA's 
with a population of 100,000 or more must establish vehicle I/M programs. The Stage II requirement does not apply to a 
State that has no ozone nonattainment areas unless the Administrator determines that the controls are needed to bring 
about attainment in an area in an adjoining State or the Governor of the State with no nonattainment areas determines, 
pursuant to State law, that the requirement should apply in that State. Also, the Administrator may exempt any area 
within a State from the requirements of the bill applicable to the ozone region if the State demonstrates that sources 
within the area do not contribute to nonattainment in any other area in the ozone region.

The commission may develop a plan of additional control measures to be applied within all or part of the region if it 
determines that the measures are needed to bring any area in the region into attainment. The plan must be transmitted 
to the Administrator who, after publishing it and giving opportunity for written comments for ninety days, must, within 
one hundred twenty days after receipt either approve, disapprove or partially approve and partially disapprove, the plan. 
The Administrator must publish the decision and must explain why any disapproved part is not necessary to achieve 
attainment in any area in the region. For any approved plan or part of a plan, the Administrator must require any part 
of the region to which the plan applies to revise the applicable SIP to include the approved control measures in the 
commission's plan.

The commission may exempt a State or portion of a State from the region if the commission determines that the State 
or portion *3421 will not contribute significantly to ozone nonattainment in any area.

DISCUSSION .

Classification of ozone areas.-Any area the ozone design value of which is 0.18 ppm but less than 0.264 ppm is classified 
as a severe area. Any area the design value of which is below 0.18 but greater than 0.144, for example an area whose design 
value is 0.179, is classified as a serious area. The following list shows which areas would be classified as extreme, severe,. 
serious or moderate, respectively, under new section 181 of the Act, based on ozone data from 1986-88. Several changes 
in the classification of particular areas could occur, depending upon air quality in 1990, the probable year of enactment.

CLASSIFICATION OF AREAS VIOLATING OZONE STANDARD

Extreme area

Los Angeles-Anaheim-Riverside, CA.

Severe areas 

Baltimore, MD.
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. Commercial and consumer solvents.-As a result of earlier efforts to reduce the emissions of VOCs in nonattainment 
areas, most large stationary point sources have achieved significant VOC emissions reductions. As a result of the Federal 
motor vehicle control program and EPA's recent limit on gasoline volatility to 10.5 pounds per square inch, VOC 
emissions from mobile sources are expected to continue to decrease in the near future. With the additional provisions in 
the bill such as gasoline volatility limits at nine pounds per square inch and tighter tailpipe standards, vehicle emissions 
will continue to go down or at least remain at existing levels over the next decade or two. Thus, in ozone nonattainment 
*3434 areas commercial and consumer solvents, which emit VOCs when they are used, will be the largest uncontrolled 

sources of VOC emissions. They are already estimated by the OTA to constitute one quarter of all VOC emissions in 
nonattainment areas.

The bill requires EPA to conduct a two-year study to identify the products which emit VOCs, to estimate the 
contribution of different products to total VOC emissions, and to identify potential control alternatives and their costs. 
After completing the study, EPA is to promulgate regulations which achieve a reduction of VOCs equal to three percent 
of the national inventory of VOC emissions. The Agency is not required to regulate each and every category or product; 
it should seek to achieve the required reduction in nationwide VOC emissions in the most effective, least disruptive way.

Regulations could take any number Of forms. As examples, they could require that existing controls be applied to 
smaller sources-this would be most appropriate with respect to industrial and commercial use of solvents; they could 
limit the VOC content in certain solvents; they could specify directions for use, consumption, storage or disposal; or they 
could impose fees which recoup costs of regulation or charges (not necessarily limited to the costs of regulation) that 
provide an economic incentive to achieve reduced use of VOCs in products! While EPA has, to date, little experience 
with controlling emissions from these products, both the South Coast Air Quality Management District and the city 
of New York have been working for a few years to devise ways to reduce these emissions. EPA can benefit from the 
work done by others, but it is clear that for certain types of products that are marketed nationwide, innovative.action 
at the Federal level is needed.

Ozone transport region.-Ozone transport is a serious problem for affected honattainment areas. Peak ozone 
concentrations occur on successive hot days when ozone forms most rapidly and accumulates over broad regions. Areas 
in some States may be unable to attain the ozone standard despite implementation of stringent emissions control because 
of pollution transported into such areas from other States. Areas in States where the pollution is actually generated may, 
because atmospheric conditions transport pollution out of the region, experience ozone levels that are not as high as they 
would have been had the pollution remained within the State's borders. Some Of these areas may be attaining the ozone 

. standard and yet contribute substantially to ozone levels in downwind areas.

The transport problem in the northeast, and perhaps other regions as well, is serious enough that additional efforts 
must be made on an interstate basis to control emissions, including emissions from attainment areas.

Control of emissions of nitrogen ozides as well as hydrocarbons is needed to protect against transported ozone 
problems. A growing consensus exists that NO as well .as hydrocarbon emissions play a critical role in the formation. 
of ozone and that emissions of both NO and hydrocarbons must be reduced to attain air quality which protects public 
health. Some modeling studies suggest nitric oxide emissions, the major fraction of most NO emissions, can act to 
scavenge ozone and thus reduce concentrations near the source. Other modeling studies and ambient measurements, 
however, show *3435 that farther downwind, the same NO can actually enhance ozone formation. A more balanced 
approach of controlling both VOCs and NO regionwide will tend to ensure that ozone improvements near the source is 
accompanied by ozone improvements in downwind areas. A critical implication of these findings is that without controls 
on nitrogen oxides the current control policies will simply change the urban ozone problem into a regional one.
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The only available empirical evidence of this is from Southern California, where emissions of nitrogen oxides in 
downtown Los Angeles react with ozone in downtown areas to form excess nitrogen dioxide. This nitrogen dioxide 
photodecomposes into increased ozone during transport of the polluted air mass from the downtown area into the 
mountain and desert regions of Southern California.

Transport has been documented in the northeast with EPA time sequence maps. The maps illustrate the typical flow 
of an ozone plume in the northeast as it moves from New York City into New England. In the early morning, the 
plume centers were over southern New England. By mid-day the plume extends to central New England, Cape Cod, and 
western Massachusetts. By late afternoon, the episode pushes toward northern New England. As it moves north, the 
plume combines with other emissions centers in New England.

According to the 1985 NAPAP inventory, NO and hydrocarbon emissions from states directly upwind of the eight 
states in the northeast states for coordinated air use management (NESCAUM) were 100 percent and 79 percent greater, 
respectively, than the total emissions from the NESCAUM states (Connecticut, Maine, Massachusetts, New Hampshire, 
New Jersey, New York, Rhode Island and Vermont). NESCAUM estimates that upwind emissions, like emissions in its 
area, must be reduced by at least 40-50 percent to ensure future attainment of the ozone health standard.

Clear proof of the transport problem is Acadia National Park, which has been a nonattainment area. This popular 
national park on the coast of Maine attracts visitors because of its vistas and clean air. This area does not on its own 
produce enough emissions to violate the ozone standard. Much of the air over Acadia travels up the coast through urban 
centers of the eastern United States. While it is not currently possible to identify with certainty the exact origins of the 
pollution, control of downwind sources will help assure that this and other national parks meet and maintain compliance 
with national air quality standards. The map shown in figure 1-1 compiled for the summer of 1988 by NESCAUM 
illustrates how widespread and severe peak ozone concentrations can be in rural and urban areas.

OMNIMAP is a photochemical dispersion model run for the New York, New Jersey, and Connecticut metropolitan 
area. The model suggests that even if all emissions sources were eliminated within the tri-state area, violations of the 
ozone standard would still occur. This means substantial reductions in emissions from areas upwind from the'New York 
metropolitan area must be achieved if this area is to attain the air quality standards.

EPA's Regional Oxidant Model (ROM) is operating and will assist the work of the regional commission. This is a 
computer-based *3436 model of ozone transport patterns for many eastern cities and a tool that should be available 
to the commission for use in determining where additional VOC and NO control measures may be necessary to achieve 
downwind improvements in air quality. Preliminary EPA regional ozone modeling analyses indicate that achieving the 
federal clean air standard for ozone will require substantial emissions reductions within the northeast states by as much 
as 60 percent for hydrocarbons and a substantial reduction for nitrogen oxides. This is in addition to 30-40 percent 
reduction in hydrocarbons already achieved.

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
ROM and urban-scale photechemical dispersion models are useful tools that should be utilized but they are not the 

solution to the air pollution problems. There are technical limitations to all models both in precision and in interpretation 
of the results. Actions that will reduce emissions must occur while studies and modeling continue in order to reduce 
exposure to ozone in the northeast corridor.

ROM should continue to be a funding priority for EPA until EPA and the States are satisfied that they have gleaned all 
the useful information from ROM to develop SIPs. In addition, the States will be using urban photochemical dispersion 
models building upon the information developed by ROM. If EPA needs additional funds to continue to develop and 
run ROM and assist the States with urban airshed models, then the agency should come forward with a request for

WESTLAW - © 2018 Thomson Reuters. No claim to original U.S. Government Works. • 44

ADD-76

USCA Case #17-1273      Document #1731045            Filed: 05/15/2018      Page 80 of 96



S. REP. 101-228, S. REP. 101-228 (1989)

additional funds. If EPA has reasons for not continuing to fund projects using these models, notification to States in the 
ozone transport region and to Congress is warranted.

*3437 A regional ozone transport commission is one important way to address these problems identified by modeling 
and monitoring. State air quality directors in the northeast have been cooperating for several years to develop a regional 
solution to the ozone problem. Lack of support by EPA and lack of authority to institute needed regional controls 
(both in attainment and nonattainmeht areas) have prevented this effort from being more successful. As an indication 
of the seriousness with which the northeastern States regard the transport problem, the NESCAUM States initiated an 
effort in 1986 to limit the summertime volatility of gasoline through consistent State regulations. In'an action unique in 
air quality regulation, the State environmental commissioners signed a Memorandum of Understanding in November 
1987 agreeing to propose similar State volatility regulations. By Spring, 1989, seven States had promulgated consistent 
regulations to limit gasoline volatility. These States enforced regulations for the first time this past summer. EPA's final 
volatility regulation would have reduced emissions in the northeast only half as much as the States' actions achieved.

Another effort at regional cooperation resulted in a consensus on a broader range of control measures. In August, 
1988, a Regional Ozone Transport Group (ROTG) was organized by EPA to provide a forum for Federal and State 
environmental officials to discuss the dimensions of regional oxidant transport in the northeastern U.S. and to explore 
potential abatement mechanisms. At a July, 1989 meeting of the ROTG, the State representatives from Massachusetts, 
Connecticut, New York, New Jersey, and Pennsylvania expressed strong support for the ozone strategy set forth in a 
document entitled “Program Concepts for Northeast Ozone Attainment.” The report recognizes that it will be necessary 
to implement a combination of control measures on national, regional and local levels and that, in light of the apparent 
magnitude of emission reductions needed and the limited reductions available from identified control options, the risk 
of over-control is negligible. .

The initial list of controls for the northeast transport region reflects the recommendations made by the State ROTG 
representatives for regional action. They represent reasonable availably cost-effective controls which will reduce ozone 
precursors throughout the region.

The commission is authorized in the bill to develop plans for imposing additional control measures throughput the 
region or in selected parts and to submit such plans to the Administrator. The Administrator is to seek comment on 
any proposed controls and issue a SIP call requiring the areas affected by the plan to revise their SIPs to include the, 
controls unless the Administrator determines the additional controls are not needed in order for any area in the region to 
attain the ozone standard by the attainment date applicable to that area. The Administrator may require SIPs to include 
portions of a commission's plan and not others if the latter are not needed to bring about timely attainment in any area.

*3438 ADDITIONAL REQUIREMENTS FOR CARBON 
MONOXIDE NONATTAINMENT AREAS (SECTION 108)

SUMMARY

Section 108 adds a new subpart 3 to part D of title I of the Clean Air Act. Part D was added to the Act in 1977 
and includes specific remedial measures for areas which continue in nonattainment for ozone, carbon monoxide and 
particulate matter. The new subpart 3 specifically addresses the carbon monoxide (CO) nonattainment problem and 
includes four new sections: section 187 (classification and deadline extensions); section 188 (requirements for all carbon 
monoxide nonattainment areas); section 189 (requirements for serious carbon monoxide nonattainment areas only); and 
section 190 (sanctions for failure to implement the requirements of the Act).

Based on 1987 and 1988 air quality data there are 44 areas which currently fail to attain the national primary ambient 
air quality standard for carbon monoxide which is 9 parts per million (ppm) averaged over eight hours to be exceeded not
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Currently, the Act specifies the allowable increases or “increments” in terms of total suspended particulates. When the 
Administrator revised the ambient air quality standard for particulate matter and adopted PM-IO, rather than total 
suspended particulates, as the pollutant to be regulated, he had no authority to change the pollutant on which PSD 
increments are based. The authority given the Administrator is limited by the condition that any substituted maximum 
allowable increase, based on PM-10, must be at least as stringent in effect with respect to sources seeking PSD permits, 
as the total suspended particulate standard it replaces. .

INTERSTATE POLLUTION (SECTION 110)

SUMMARY

The bill amends section 126 of the Act by adding a new subsection (d) which states that emission of an air pollutant 
which, by itself or in combination, reaction, or transformation, adversely affects public health or welfare in another 
State, is a violation of the section.

Section 126 is also amended by removing the reference to national ambient air quality standards in subsection (a) and 
by including groups of sources as actionable entities under subsection (b).

The bill amends section 302(h) of the Clean Air Act by inserting the phrases “precipitation,” and “whether caused by 
transformation, conversion, or combination with other air pollutants.”

DISCUSSION

The bill strikes “in excess of ambient standards” from section 126(a)(1)(B) of the Act. Under current law, interstate 
pollution must lead to a violation of the ambient standard to be actionable under section 126. It may not be possible to 
specify a source or group of sources that cause nonattainment. The amendment eliminates the need to establish a casual 
relationship between a polluter and violation of an ambient standard.

Current law allows section 126 to be used only for violations of section 110(a)(2)(E)(i), which relates to the preparation 
of SIP. Thus, a State being injured by another State's pollution can file a complaint about the offending State's SIP, but 
not the pollution itself. *3462 The amendment to section 126(b) adding “or this section”, is essentially procedural in 
nature and would allow a State to complain about the pollution itself, not just a defect in the offending State's SIP.

Under current law the definition of “welfare” protected by the Act may not include the quality of the precipitation, 
itself. It also may not include damage that results from conversion of a pollutant from one chemical to another-which 
happens with both acid rain and smog. The amendment to section 302(h) explicitly includes precipitation as a protected 
value and clarifies that transported, converted, and combined pollutants are all covered.

The Act currently allows a State to file a petition with the Administrator complaining of interstate air pollution, but 
not to file a lawsuit for violation of section 126. The amendment to section 304 would allow a State, and citizens, to sue 
in Federal district court for violation of section 126.

OUTER CONTINENTAL SHELF ACTIVITIES (SECTION 111)

SUMMARY

The bill adds a new section 327 to the Act that requires the Administrator, within 12 months of enactment, to 
promulgate requirements applicable to air pollution from Outer Continental Shelf (OCS) sources. The requirements must
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Public Law 101-549 
101st Congress

An Act

PUBLIC LAW 101-549—NOV. 15, 1990 104 STAT. 2399

To amend the Clean Air Act to provide for attainment and maintenance of health Nov. 15, 1990 
protective national ambient air quality standards, and for other purposes. [S. 1630]

Be it enacted by the Senate and House of Representatives of the 
United Sfofes of America in Congress assembled. Air pollution

control.

TITLE I—PROVISIONS FOR ATTAINMENT 
AND MAINTENANCE OF NATIONAL AM-
BIENT AIR QUALITY STANDARDS

General planning requirements.
General provisions for nonattainment areas.
Additional provisions for ozone nonattainment areas.
Additional provisions for carbon monoxide nonattainment areas.
Additional provisions for particulate matter (PM-10) nonattainment areas.
Additional provisions for areas designated nonattainment for sulfur 

oxides, nitrogen dioxide, and lead.
Provisions related to Indian tribes.
Miscellaneous provisions.
Interstate pollution.
Conforming amendments.
Transportation system impacts on clean air.

SEC. 101. GENERAL PLANNING REQUIREMENTS. Inter-
la) Area  Design atio ns .—Section 107(d) of the Clean Air Act (42 ^^t^^ental 

U.S.C. 7407(d)) is amended to read as follows:
“(d) Desi gnati ons .—

“(1) Design atio ns  gen eral ly .—
“(A) Submis sion  by  gove rno rs  of  init ial  desi gnati ons  

FOLLOWING PROMULGATION OF NEW OR REVISED STANDARDS.—
By such date as the Administrator may reasonably require, 
but not later than 1 year after promulgation of a new or 
revised national ambient air quality standard for any 
pollutant under section 109, the Governor of each State 
shall (and at any other time the Governor of a State deems 
appropriate the Governor may) submit to the Adminis-
trator a list of all areas (or portions thereof! in the State, 
designating as—

“(i) nonattainment, any area that does not meet (or 
that contributes to ambient air quality in a nearby area 
that does not meet) the national primary or secondary 
ambient air quality standard for the pollutant,

“(ii) attainment, any area (other than an area identi-
fied in clause (i)) that meets the national primary or 
secondary ambient air quality standard for the pollut-
ant, or

“(iii) unclassifiable, any area that cannot be classified 
on the basis of available information as meeting or not

Sec. 101. 
Sec. 102. 
Sec. 103. 
Sec. 104. 
Sec. 105. 
Sec. 106.

Sec.' 107. 
Sec. 108. 
Sec. 109. 
Sec. 110. 
Sec. 111.

49-1360-90- 1(549)
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“(5) Desig na tio ns  for  le ad .—The Administrator may, in the 
Administrator's discretion at any time the Administrator deems 
appropriate, require a State to designate areas (or portions 
thereof) with respect to the national ambient air quality stand-
ard for lead in effect as of the date of the enadment of the 
dean Air Act Amendments of 1990, in accordance with the 
procedures under subparagraphs (A) and (B) of paragraph (1), 
except that in applying subparagraph (BXi) of paragraph (1) the 
phrase *2 years from the date of promulgation of the new or 
revised national ambient air quality standard’ shall be replaced 
by the phrase '1 year from the date the Administrator notifies 
the State of the requirement to designate areas with respect to 
the standard for lead'.’’.

(b) Gene ral  Requ ire ment s for  Impl eme ntat ion  Plan s .—Section 
110(aX2) of the Clean Air Act (42 U.S.C. 741(KaX2)) is amended to 
read as follows: .

“(2) Each implementation plan submitted by a State under this 
Act shall be adopted by the State after reasonable notice and public 
hearing. Each such plan shall—

"(A) include enforceable emission limitations and other con-
trol measures, means, or techniques (including economic incen-
tives such as fees, marketable permits, and auctions of 
emissions rights), as well as schedules and timetables for 
compliance, as may be necessary or appropriate to meet the 
applicable requirements of this Act;

A(B) provide for establishment and operation of appropriate 
devices, methods, systems, and procedures necessary to—

“(i) monitor, compile, and analyze data on ambient air 
quality, and

• "(ii) upon request, make such data available to the 
Administrator;

“(C) include a program to provide for the enforcement of the 
measures described in subparagraph (A), and regulation of the 
modification and construction of any stationary source within 
the areas covered by the plan as necessary to assure that 
national ambient air quality standards are achieved, including 
a permit program as required in parts C and D;

"(D) contain adequate provisions—
“(i) prohibiting, consistent with the provisions of this 

title, any source dr other type of emissions activity within 
the State from emitting any air pollutant in amounts which 
will—

“(I) contribute significantly to nonattainment in, or 
interfere with maintenance by, any other State with 
respect to any such national primary or secondary 
ambient air quality standard, or 

“(ID interfere with measures required to be included 
in the applicable implementation plan for any other 
State under part C to prevent significant deterioration 
of air quality or to protect visibility,

“(ii) insuring compliance with the applicable require-
ments of sections 126 and 115 (relating to interstate and 
international pollution abatement);

“(E) provide (i) necessary assurances that the State (or, except 
where the Administrator deems inappropriate, the general pur-
pose local government or governments, or a regional agency 
designated by the State or general purpose local governments
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for such purpose) will have adequate personnel, funding, and 
authority under State (and, as appropriate, local) law to carry 
out such implementation plan (and is not prohibited by any 
provision of Federal or State law from carrying out such im-
plementation plan or portion thereof), (ii) requirements that the 
State comply with the requirements respecting State boards 
under section 128, and (iii) necessary assurances that, where the 
State has relied on a local or regional government, agency, or 
instrumentality for the implementation of any plan provision, 
the State has responsibility for ensuring adequate implementa-
tion of such plan provision;

“(F) require, as may be prescribed by the Administrator—
“(i) the installation, maintenance, and replacement of 

equipment, and the implementation of other necessary 
steps, by owners or operators of stationary sources to mon-
itor emissions from such sources,

“(ii) periodic reports on the nature and amounts of emis- Reports, 
sions and emissions-related data from such sources, and 

"(iii) correlation of such reports by the State agency with Public 
any emission limitations or standards established pursuant information, 
to this Act, which reports shall be available at reasonable 
times for public inspection;

“(G) provide for authority comparable to that in section 303 
and adequate contingency plans to implement such authority;

“(H) provide for revision of such plan—
“(i) from time to time as may be necessary to take 

account of revisions of such national primary or secondary 
ambient air quality standard or the availability of improved 
or more expeditious methods of attaining such standard, 
and

“(ii) except as provided in paragraph (3XC), whenever the 
Administrator finds on the basis of information available to 
the Administrator that the plan is substantially inadequate 
to attain the national ambient air quality standard which it 
implements or to otherwise comply with any additional 
requirements established under this Act;

“(I) in the case of a plan or plan revision for an area des-
ignated as a nonattainment area, meet the applicable require-
ments of part D (relating to nonattainment areas);

“(J) meet the applicable requirements of section 121 (relating 
to consultation), section 127 (relating to public notification), and 
part C (relating to prevention of significant deterioration of air 
quality and visibility protection);

“(K) provide for—
“(i) the performance of such air quality modeling as the 

Administrator may prescribe for the purpose of predicting 
the effect on ambient air quality of any emissions of any air 
pollutant for which the Administrator has established a 
national ambient air quality standard, and 

“(ii) the submission, upon request, of data related to such 
air quality modeling to the Administrator;

“(L) require the owner or operator of each major stationary 
source to pay to the permitting authority, as a condition of My 
permit required under this Act, a fee sufficient to cover—

“(i) the reasonable costs of reviewing and acting upon any 
application for such a permit, and
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“(ii) if the owner or operator receives a permit for such 
source, the reasonable costs of implementing and enforcing 
the terms and conditions of any such permit (not including 
any court costs or other costs associated with any enforce-
ment action),

until such fee requirement is superseded with respect to such 
sources by the Administrator's approval of a fee program under 
title V; and

“(M) provide for consultation and participation by local politi-
cal subdivisions affected by the plan. .

(c) AonmoNAi. Provi sion s .—Section 110 of the Clean Air Act (42 
U.S.C. 7410) is amended by adding the following at the end thereof:

“(k> Envi ronmen tai  Prote ctio n Agen cy  Actio n on  Pla n  
Submi ssions .—

"(1) Compl et ene ss  of  plan  subm iss ions .—
“(A) Compl et ene ss  crite ria .—Within 9 months after the 

date of the enactment of the Clean Air Act Amendments of 
1990, the Administrator shall promulgate minimum cri-
teria that any plan submission must meet before the 
Administrator is required to act on such submission under 
this subsection. The criteria shall be limited to the informa-
tion necessary to enable the Administrator to determine 
whether the plan submission complies with the provisions 
of this Act.

“(B) Compl etene ss fin din g .—Within 60 days of the 
Administrator's receipt of a plan or plan revision, but no 
later than 6 months after the date, if any, by which a State 
is required to submit the plan or revision, the Adminis-
trator shall determine whether the minimum criteria estab-
lished pursuant to subparagraph (A) have been met. Any 
plan or plan revision that a State submits to the Adminis-
trator, and that has not been determined by the Adminis-
trator (by the date 6 months after receipt of the submission) 
to have failed to meet the minimum criteria established 
pursuant to subparagraph (A), shall on that date be deemed 
by operation of law to meet such minimum criteria.

“(C) Effe ct  of  find ing  of  incom ple ten es s .—Where the 
Administrator determines that a plan submission (or part 
thereof) does not meet the minimum criteria established 
pursuant to subparagraph (A), the State shall be treated as 
not having made the submission (or, in the Administrator's 
discretion, part thereof).

“(2) Deadl inb  for  actio n .—Within 12 months of a determina-
tion by the Administrator (or a determination deemed by oper-
ation of law) under paragraph (1) that a State has submitted a 
plan or plan revision (or, in the Administrator’s discretion, part 
thereof) that meets the minimum criteria established pursuant 
to paragraph (1), if applicable (or, if those criteria are not 
applicable, within 12 months of submission of the plan or 
revision), the Administrator shall act on the submission in 
accordance with paragraph (3).

“(3) Full  and  par tial  appr oval  and  disap prova l .—In the 
case of any submittal on which the Administrator Is required to 
act under paragraph (2), the Administrator shall approve such 
submittal as a whole if it meets all of the applicable require-
ments of this Act. If a portion of the plan revision meets all the 
applicable requirements of this Act, the Administrator may
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approve the plan revision in part and disapprove the plan 
revision in part. The plan revision shall not be treated as 
meeting the requirements of this Act until the Administrator 
approves the entire plan revision as complying with the ap-
plicable requirements of this Act.

"(4) Conditi onal  app rov al —The Administrator may ap-
prove a plan revision based on a commitment of the State to 
adopt specific enforceable measures by a date certain, but not 
later than 1 year after the date of approvad of the plan revision. 
Any such conditional approval shall be treated as a disapproval 
if the State fails to comply with such commitment. .

“(5) Calls  for  plan  rbvisi on b .—Whenever the Administrator 
finds that the applicable implementation plan for any area is 
substantially inadequate to attain or maintain the relevant 
national ambient air quality standard, to mitigate adequately 
the interstate pollutant transport described in section 176A or 
section 184, or to otherwise comply with any requirement of this 
Act, the Administrator shall require the State to revise the plan 
as necessary to correct such inadequacies. The Administrator 
shall notify the State of the inadequacies, and may establish 
reasonable deadlines (not to exceed 18 months after the date of 
such notice) for the submission of such plan revisions. Such 
findings and notice shall be public. Any finding under this 
paragraph shall, to the extent the Administrator deems appro-
priate, subject the State to the requirements of this Act to 
which the State was subject when it developed and submitted 
the plan for which such finding was made, except that the 
Administrator may adjust any dates applicable under such 
requirements as appropriate (except that the Administrator 
may not adjust any attainment date prescribed under part D, 
unless such date has elapsed).

“(6) Correct ions .—Whenever the Administrator determines 
that the Administrator’s action approving, disapproving, or 
promulgating any plan or plan revision (or part thereof), area 
designation, redesignation, classification, or reclassification was 
in error, the Administrator may in the same manner as the 
approval, disapproval, or promulgation revise such action as 
appropriate without requiring any further submission from the 
State. Such determination and the basis thereof shall be pro-
vided to the State and public.

“(1) Plan  Revis ion s .—Each revision to an implementation plan 
submitted by a State under this Act shall be adopted by such State 
after reasonable notice and public hearing^ The Administrator shall 
not approve a revision of a plan if the revision would interfere with 
any applicable requirement concerning attainment and reasonable 
further progress (as defined in section 171), or any other applicable 
requirement of this Act.

“(m) Sanc tions .—The Administrator may apply any of the sanc-
tions listed in section 179(b) at any time (or at any time after) the 
Administrator makes a finding, disapproval, or determination under 
paragraphs (1) through (4), respectively, of section 179(a) in relation 
to any plan or plan item (as that term is defined by the Adminis-
trator) required under this Act, with respect to any portion of the 
State the Administrator determines reasonable and appropriate, for 
the purpose of ensuring that the requirements of this Act relating to 
such plan or plan item are met. The Administrator shall, by rule, 
establish criteria for exercising his authority under the previous
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sentence witih respect to any deficiency referred to in section 179(a) 
to ensure that, during the 24-month period following the finding, 
disapproval, or determination referred to in section 179(a), such 
sanctions are not applied on a statewide basis where one or more 
political subdivisions covered by the applicable implementation plan 
are principally responsible for such deficiency.

“(n) Sav in gs  Clau ses .—
"(1) Exis tin g pl an  prov isions .—Any provision of any ap-

plicable implementation plan that was approved or promul-
gated by the Administrator pursuant to this section as in effect 
before the date of the enactment of the Clean Air Act Amend-
ments of 1990 shall remain in effect as part of such applicable 
implementation plan, except to the extent that a revision to 
such provision is approved or promulgated by the Administrator 
pursuant to this Act.

“(2) Attai nment  dates .—For any area not designated non-
attainment, any plan or plan revision submitted or required to 
be submitted by a State—

“(A) in response to the promulgation or revision of a 
national primary ambient air quality standard in effect on 
the date of the enactment of the Clean Air Act Amend-
ments of 1990, or

“(B) in response to a finding of substantial inadequacy 
under subsection (aX2) (as in effect immediately before the 
date of the enactment of the Clean Air Act Amendments of 
1990),

shall provide for attainment of the national primary ambient 
air quality standards within 3 years of the date of the enact-
ment of the Clean Air Act Amendments of 1990 or within 5 
years of issuance of such finding of substantial inadequacy, 
whichever is later.

“(3) Rete ntio n of  cons truc tio n moratori um in cert ain  
areas .—In the case of an area to which, immediately before the 
date of the enactment of the Clean Air Act Amendments of 
1990, the prohibition on construction or modification of major 
stationary sources prescribed in subsection (aX2Xl) (as in effect 
immediately before the date of the enactment of the Clean Air 
Act Amendments of 1990) applied by virtue of a finding of the 
Administrator that the State containing such area had not 
submitted an implementation plan meeting the requirements of 
section 172(b)(6) (relating to establishment of a permit program) 
(as in effect immediately before the date of enactment of the 
Clean Air Act Amendments of 1990) or 172(aXD (to the extent 
such requirements relate to provision for attainment of the 
primary national ambient air quality standard for sulfur oxides 
by December 31, 1982) as in effect immediately before the date 
of the enactment of the Clean Air Act Amendments of 1990, no 
major stationary source of the relevant air pollutant or pollut-
ants shall be constructed or modified in . such area until the 
Administrator finds that the plan for such area meets the 
applicable requirements of section 172(cX5) (relating to permit 
programs) or subpart 5 of part D (relating to attainment of the 
primary national ambient air quality standard for sulfur diox-
ide), respectively.”.

(d) Confor ming  Amen dme nt s .—Section 110 of the Clean Air Act 
(42 U.S.C. 7410) is amended as follows:
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(1) Strike out subparagraph (A) and subparagraph (D) of 
section 110(aX3).

(2) Strike out paragraph (4) of section 110(a).
(3) In subsection (c)—

(A) strike out subparagraph (A) of paragraph (2);
(B) strike out paragraph (2X0;
(C) strike out paragraph (4); and
(D) in paragraph (5XB) strike out “(including the written 

evidence required by part D),'\
(4) Strike subsection (d) and in section 302 (42 U.S.C. 7602) add 

the following new subsection after subsection (p):
"(q) For purposes of this Act, the term ‘applicable implementation 

plan’ means the portion (or portions) of the implementation plan, or 
most recent revision thereof, which has been approved under section 
110, or promulgated under section 110(c), or promulgated or ap-
proved pursuant to regulations promulgated under section 301(d) 
and which implements the relevant requirements of this Act.”.

(5) strike out subsection (e).
(6) In subsection (g), strike “the required four month period” 

and insert “12 months of submission of the proposed plan 
revision”.

(7) In subsection (h)—
(A) strike “one year after the date of enactment of the 

Clean Air Act Amendments of 1977 and annually there-
after” and insert “5 years after the date of the enactment of 
the Clean Air Act Amendments of 1990, and every 3 years 
thereafter"; and

(B) strike the second sentence of paragraph (1).
(8) In subsection (aXD strike “nine months” each place it 

appears and insert "3 years (or such shorter period as the 
Administrator may prescribe)”.

(e) Federa l  Facd utt bs ,—The second sentence of section 118(a) of 
the Clean Air Act (42 U.S.C. 7418(a)) is amended to read as follows:
“Hie preceding sentence shall apply (A) to any requirement Reporting and 
whether substantive or procedural (including any recordkeeping or 
reporting requirement, any requirement respecting permits and any ^ 
other requirement whatsoever), (B) to any requirement to pay a fee 
or charge imposed by any State or local agency to defray the costs of 
its air pollution regulatory program, (C) to the exercise of any 
Federal, State, or local administrative authority, and (D) to any 
process and sanction, whether enforced in Federal, State, or local 
courts, or in any other manner.".

(f) Confo rmity  Rbqu ibk mbn ts .—Section 176(c) of the Clean Air 
Act (42 U.S.C. 7506(c)) is amended by striking “(1)”, “(2)”, “(3)" and 
“(4)” where they appear, by inserting “(1)" after ‘‘(c)", striking “a 
plan” each place it appears and inserting in lieu thereof “an im-
plementation plan” each place it appears and by adding the follow-
ing at the end thereof: “Conformity to an implementation plan 
means—

“(A) conformity to an implementation plan's purpose of 
eliminating or reducing the severity and number of violations of 
the national ambient air quality standards and achieving ex-
peditious attainment of such standards; and

“(B) that such activities will not—
”(i) cause or contribute to any new violation of any 

standard in any area;
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before redesignation of the area as an attainment area. The failure 
of any area redesignated as an attainment area to maintain the 
national ambient air quality standard concerned shall not result in 
a requirement that the State revise its State implementation plan 
unless the Administrator, in the Administrator's discretion, requires 
the State to submit a revised State implementation plan.".

(f) Intkrstate  Trans port  Provi sion s .—
(1) Inte rst ate  tran sport  commiss ions .—After section 176 of 

the Clean Air Act (42 U.S.C. 7506) insert:
"SEC. 176A, INTERSTATE TRANSPORT COMMISSIONS. 42 USC 7606a.

“(a) Author ity  To Est abli sh  Int ers ta te  Trans port  Reoions .—
Whenever, on the Administrator's own motion or by petition from 
the Governor of any State, the Administrator has reason to believe 
that the interstate transport of air pollutants from one or more 
States contributes significantly to a . violation of a national ambient 
air quality standard in one or more other States, the Administrator 
may establish, by rule, a transport region for such pollutant that 
includes such States. The Administrator, on the Administrator's 
own motion or upon petition from the Governor of any State, or 
upon the recommendation of a transport commission established 
under subsection (b), may—

“(1) add any State or portion of a State to any region estab-
lished under this subsection whenever the Administrator has 
reason to believe that the interstate transport of air pollutants 
from such State significantly contributes to a violation of the 
standard in the transport region, or

“(2) remove any State or portion of a State from the region 
whenever the Administrator has reason to believe that the 
control of emissions in that State or portion of the State pursu-
ant to this section will not significantiy contribute to the attain-
ment of the standard in any area in the region.

The Administrator shall approve or disapprove any such petition or 
recommendation within 18 months of its receipt. The Administrator 
shall establish appropriate proceedings for public participation 
regarding such petitions and motions, including notice and com-
ment.

“(b) Trans port  Commissio ns .—
“(1) Esta bush ment .—Whenever the Administrator estab-

lishes a transport region under subsection (a), the Adminis-
trator shall establish a transport commission comprised of (at a 
minimum) each of the following members:

“(A) The Governor of each State in the region or the 
designee of each such Governor.

“(B) The Administrator or the Administrator’s designee,
“(C) The Regional Administrator (or the Administrator's 

designee) for each Regional Office for each Environmental 
Protection Agency Region affected by the transport region 
concerned.

“(D) An air pollution control official representing each 
State in the region, appointed by the Governor.

Decisions of, and recommendations and requests to, the 
Administrator by each transport commission may be made only 
by a majority vote of all members other than the Administrator 
and the Regional Administrators (or designees thereof).

“(2) Recomme nda tio ns .—The transport commission shall 
assess the degree of interstate transport of the pollutant or

PUBLIC LAW 101-549—NOV. 15,1990 104 STAT. 2419

ADD-86

USCA Case #17-1273      Document #1731045            Filed: 05/15/2018      Page 90 of 96



104 STAT. 2420

42 USC 7509-

precursors to the pollutant throughout the transport region, 
assess strategics for mitigating the interstate pollution, and 
recommend to the Administrator such measures as the Commis-
sion determines to be necessary to ensure that the plans for the 
relevant States meet the requirements of section 110(aX2XD). 
Such commission shall not be subject to the provisions of the 
Federal Advisory Committee Act (5 U.S.C. App.).

“(c) Commis sion  Requ est .—A transport commission established 
under subsection (b) may request the Administrator to issue a 
finding under section 110(kX5) that the implementation plan for one 
or more of the States in the transport region is substantially inad-
equate to meet the requirements of section llO(aX2XD). The 
Administrator shall approve, disapprove, or partially approve and 
partially disapprove such a request within 18 months of its receipt 
and, to the extent the Administrator approves such request, issue 
the finding tinder section IKKkXS) at the time of such approval. In 
acting on such request, the Administrator shall provide an oppor-
tunity for public participation and shall address each specific rec-
ommendation made by the commission. Approval or disapproval of 
such a request shall constitute final agency action within the mean-
ing of section 307(b).".

(2) Amend ment s con formi ng  to  tra nspo rt  provi sion s — 
Section 106 of the Clean Air Act (42 U.S.C. 7406) is amended as 
follows:

(A) Insert “or of implementing section 176A (relating to 
control of interstate air pollution) or section 184 (relating to 
control of interstate ozone pollution)" immediately follow-
ing “section 107".

(B) Insert “any commission established under section 
176A (relating to control of interstate air pollution) or 
section 184 (relating to control of interstate ozone pollution) 
or" immediately following “program costs of'.

(C) Insert “or such commission” in the last sentence 
immediately following "such agency”.

(D) Insert “or commission” at the end thereof, imme-
diately before the period.

(g) Sanct ion s .—After section 178 of the Clean Air Act (42 U,S:C. 
7508) insert:
“SEC. 179. SANCTIONS AND CONSEQUENCES OF FAILURE TO ATTAIN,

“(a) Sta te  Fail ure .—Fot  any implementation plan or plan revi-
sion required under this part (or required in response to a finding of 
substantial inadequacy as described in section 110(kX5)), if the 
Administrator—

“(1) finds that a State has failed, for an area designated 
nonattainment under section 107(d), to submit a plan, or to 
submit 1 or more of the elements (as determined by the 
Administrator) required by the provisions of this Act applicable 
tb such an area, or has failed to make a submission for such an 
area that satisfies the minimum criteria established in relation 
to any such element under section 11 (Kk),

‘‘(2) disapproves a submission under section 110(k), for an area 
designated nonattainment under section 107, based on the 
submission's failure to meet one or more of the elements re-
quired by the provisions of this Act applicable to such an area, 

“(3X A) determines that a State has failed to make any submis-
sion as may be required under this Act, other than one de-
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ance with the tank vessel standards prescribed under paragraph 
(1XA).

"(B) The Secretary of the Department in which the Coast 
Guard is operating shall ensure compliance with the regula-
tions issued under paragraph (2).

“(4) Stat e or  local  stan dar ds .—After the Administrator 
promulgates standards under this section, no State or political 
subdivision thereof may adopt or attempt to enforce any stand-
ard respecting emissions from tank vessels subject to regulation 
under paragraph (1) unless such standard is no less stringent 
than the standards promulgated under paragraph (1).

“(5) Enforce ment .—Any standard established under para-
graph (IX A) shall be treated, for purposes of enforcement of this 
Act, as a standard under section 111 and any violation of such 
standard shall be treated as a violation of a requirement of 
section 111(e).

“(g) Ozone  Desig n Valu e Study .—The Administrator shall con-
duct a study of whether the methodology in use by the Environ-
mental Protection Agency as of the date of the enactment of the 
Clean Air Act Amendments of 1990 for establishing a design value 
for ozone provides a reasonable indicator of the ozone air quality of 
ozone nonattainment areas. The Administrator shall obtain input 
from States, local subdivisions thereof, and others. The study shall 
be completed and a report submitted to Congress not later than 3 
years after the date of the enactment of the Clean Air Act Amend-
ments of 1990. The results of the study shall be subject to peer and 
public review before submitting it to Congress.

42 use 7511c. “SEC. 184. CONTROL OF INTERSTATE OZONE AIR POLLUTION.
State listing. "(a) Ozone  Trans port  Rbgio ns .—A single transport region for

ozone (within the meaning of section 176A(a)), comprised of the 
States of Connecticut, Delaware, Maine, Maryland, Massachusetts, 
New Hampshire, New Jersey, New York, Pennsylvania, Rhode 
Island, Vermont, and the Consolidated Metropolitan Statistical 
Area that includes the District of Columbia, is hereby established by 
operation of law. The provisions of section 176A(a) (1) and (2) shall 
apply with respect to the transport region established under this 
section and any other transport region established for ozone, except 
to the extent inconsistent with the provisions of this section. The 
Administrator shall convene the commission required (under section 
176A(b)) as a result of the establishment of such region within 6 
months of the date of the enactment of the Clean Air Act Amend-
ments of 1990.

“(b) Plan  Prov isio ns  for  Stat es  in Ozone  Tran spor t  Region s .— 
(1) In accordance with section 110, not later than 2 years after the 
date of the enactment of the Clean Air Act Amendments of 1990 (or 
9 months after the subsequent inclusion of a State in a transport 
region established for ozone), each State included within a transport 
region established for ozone shall submit a State implementation 
plan or revision thereof to the Administrator which requires the 
following—

“(A) that each area in such State that is in an ozone transport 
region, and that is a metropolitan statistical area or part 
thereof with a population of 100,000 or more comply with the 
provisions of section 182(cX2XA) (pertaining to enhanced vehicle 
inspection and maintenance programs); and
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“(B) implementation of reasonably available control tech-
nology with respect to all sources of volatile organic compounds 
in the State covered by a control techniques guideline issued 
before or after the date of the enactment of the Clean Air Act 
Amendments of 1990.

“(2) Within 3 years after the date of the enactment of the Clean 
Air Act Amendments of 1990, the Administrator shall complete a 
study identifying control measures capable of achieving emission 
reductions comparable to those achievable through vehicle refueling 
controls contained in section 182(bX3), and such measures or such 
vehicle refueling controls shall be implemented in accordance with 
the provisions of this section. Notwithstanding other deadlines in 
this section, the applicable implementation plan shall be revised to 
reflect such measures within 1 year of completion of the study. For 
purposes of this section any stationary source that emits or has the 
potential to emit at least 50 tons per year of volatile organic 
compounds shall be considered a major stationary source and sub-
ject to the requirements which would be applicable to major station-
ary sources if the area were classified as a Moderate nonattainment 
area.

“(c) Additional  Contr ol  Meas ures .—
“(1) Recommenda tions .—Upon petition of any State within a 

transport region established for ozone, and based on a majority 
vote of the Governors on the Commission (or their designees), 
the Commission may, after notice and opportunity for public 
comment, develop recommendations for additional control 
measures to be applied within all or a part of such transport 
region if the commission determines such measures are nec-
essary to bring any area in such region into attainment by the 
dates provided by this subpart. The commission shall transmit 
such recommendations to the Administrator.

“(2) Notice  and  rev iew .—Whenever the Administrator 
receives recommendations prepared by a commission pursuant 
to paragraph (1) (the date of receipt of which shall hereinafter 
in this section be referred to as the ‘receipt date'), the Adminis-
trator shall—

. “(A) immediately publish in the Federal Register a notice Federal 
stating that the recommendations are available and provide ReP??ter? 
an opportunity for public hearing within 90 days beginning pu lcatlon 
on the receipt date; and

“(B) commence a review of the recommendations to deter-
mine whether the control measures in the recommenda-
tions are necessary to bring any area in such region into 
attainment by the dates provided by this subpart and are 
otherwise consistent with this Act.

“(3) Consu ltat ion .—In undertaking the review required 
under paragraph (2XB), the Administrator shall consult with 
members of the commission of the affected States and shall take 
into account the data, views, and comments received pursuant 
to paragraph (2XA).

“(4) Appr ova l  and  disap prov al .—Within 9 months after the Federal 
receipt date, the Administrator shall (A) determine whether to Re§?te]> 
approve, disapprove, or partial^ disapprove and partially pubhcat,on 
approve the recommendations; (B) notify the commission in 
writing of such approval, disapproval, or partial disapproval; 
and (C) publish such determination in the Federal Register. If
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the Administrator disapproves or partially disapproves the rec-
ommendations, the Administrator shall specify—

“(i) why any disapproved additional control measures are 
not necessary to bring any area in such region into attain-
ment by the dates provided by this subpart or are otherwise 
not consistent with the Act; and

“(ii) recommendations concerning equal or more effective 
actions that could be taken by the commission to conform 
the disapproved portion of the recommendations to the 
requirements of this section.

“(5) Findi ng .—Upon approval or partial approval of rec-
ommendations submitted by a commission, the Administrator 
shall issue to each State which is included in the transport 
region and to which a requirement of the approved plan applies, 
a finding under section 110(kX5) that the implementation plan 
for such State is inadequate to meet the requirements of section 
110(aX2XD). Such finding shall require each such State to revise 
its implementation plan to include the approved additional 
control measures within one year after the finding is issued. 

"(d) Best  Avail abl e Air  Quality  Monit orin g  and  Model ing .— 
For purposes of this section, not later than 6 months after the date 
of the enactment of the Clean Air Act Amendments of 1990, the 
Administrator shall promulgate criteria for purposes of determining 
the contribution of sources in one area to concentrations of ozone in 
another area which is a nonattainment area for ozone. Such criteria 
shall require that the best available air quality monitoring and 
modeling techniques be used for purposes of making such 
determinations.

42 USC 751 Id. “SEC. 185. ENFORCEMENT FOR SEVERE AND EXTREME OZONE NON-
ATTAINMENT AREAS FOR FAILURE TO ATTAIN.

“(a) Gene ral  Rul e .—Each implementation plan revision required 
under section 182 (d) and (e) (relating to the attainment plan for 
Severe and Extreme ozone nonattainment areas) shall provide that, 
if the area to which such plan revision applies has failed to attain 
the national primary ambient air quality standard for ozone fry the 
applicable attainment date, each major stationary source of VOCs 
located in the area shall, except as otherwise provided under subsec-
tion (c), pay a fee to the State as a penalty for such failure, computed 
in accordance with subsection (b), for each calendar year beginning 
after the attainment date, until the area is redesignated as an 
attainment area for ozone. Each such plan revision should include 
procedures for assessment and collection of such fees.

“(b) Compu tat ion  of  Feus .—
“(1) Feb amount .—The fee shall equal $5,000, adjusted in 

accordance with paragraph (3), per ton of VOC emitted by the 
source during the calendar year in excess of 80 percent of the 
baseline amount, computed under paragraph (2).

“(2) Basel ine amount .—For purposes of this section, the 
baseline amount shall be computed, in accordance with such 
guidance as the Administrator may provide, as the lower of the 
amount of actual VOC emissions (‘actuals') or VOC emissions 
allowed under the permit applicable to the source (or, if no such 
permit has been issued for the attainment year, the amount of 
VOC emissions allowed under the applicable implementation 
plan (‘allowables')) during the attainment year. Notwithstand-
ing the preceding sentence, the Administrator may issue guid-
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