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LexisNexis®

SUSCS §706

Current through PL 115-170, approved 5/9/18

United States Code Setrvice - Titles 1 through 54 > TITLE 5. GOVERNMENT ORGANIZATION AND
EMPLOYEES > PART . THE AGENCIES GENERALLY > CHAPTER 7. JUDICIAL REVIEW

Notice

P_Pan‘ 1 of 3. You are viewing a very large document that has been divided into parts.

§ 706. Scope of review

To the extent necessary to dedision and when presented, the reviewing court shall decide all relevant
guestions of law, interpret _constitutional and statutory: provisions, and determine the meaning or
applicability of the terms of an agency action. The reviewing court shail--

(1) compel agency action unfawfully withheld or unreasonably delayed; and

- (2) hold unlawful and set aside a}gency action, findings, and conclusions found to be-

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;

(B) contrary to 'cdnstitutional'right power, privilege, or immunity;

(C) in excess of statutory Junsd|ct|on autherity, or limitations, or short of statutory right;

(D) without observance of procedure required by Iaw

(E) unsupported by substant||al evidence in a case subject to sections 556 and 557 of this title [5 USCS
§§ 556 and 557] or othervwse reviewed on the record of an agency hearing provided by statute; or

(F) unwarranted by the facts to the extent that the facts are subject to trial de novo by the revnewmg

court.

In making the foregomg determmatlons the court shall review the whole record or those paris of it cited by
a party, and due account shall be taken of the rule of prejudicial error.

History

i
i
i
1

(Sept. 6, 1966,F.L. 89-554, § 1, 80 Stat. 393.)

Prior law and revision:

Derivation . U.S. Code

Revised Statutes and
Statutes at Largé
June 11, 1946, ch 324,
Sec. 10(e),

- ADD-1




USCA Case #17-1273  Document #1731045 Filed: 05/15/2018 Page 5 of 96

@ LexisNexis:

42 USCS § 7407

Current through PL 115-170, approved 5/9/1 8

United States Code Service - Titles 1 through 54 > TITLE 42. THE PUBLIC HEALTH AND .
WELFARE > CHAPTER 85. AIR POLLUTION PREVENTION AND CONTROL > PROGRAMS AND
ACTIVITIES > AIR QUALITY AND EMISSION LIMITATIONS

| o
§ 7407. Air quality control regions

(a) Responsibility of each State for a;ir quality; submission of implementation plan. Each State shall have the
primary responsibility for assuring air quality within the entire geographic area comprising such State by
submitting. an implementation plan for such State which will specify the manner in which national primary
and secondary ambient air quality standards will be achieved and maintained within each air quality control

region in such State.

(b) Designated regions. For purposes of developing and carrying out |mplementatlon plans under section 110‘
[42 USCS § 7410}~

(1) an air quality control region designated under this section before the date of enactment of the Clean Air
Amendments of 1970 [enacted Dec. 31, 1970], or a region designated after such date under
subsection (¢}, shall be an allr quality control regron and

(2) the portion of such State Wthh is not part of any such designated region shall be an air quality contro!
region, but such portion may be subdivided by the State into two or more air quality control regions with
the approval of the Admlnlstrator

(c) Authority of  Administrator to de3|gnate regions; notification of Governors of affected States. The
Administrator -shall, within 90 dlays after the date of enactment of the Clean Air Amendments of 1970 -
[enacted Dec. 31 1970], after consultation with appropriate State and local authorities, designate as an air
quality control region any interstate area or major intrastate area which he deems necessary or appropriate
for the attainment and malntenalnce of ambient air quality standards. The Administrator shall lmmedlately
notify the Governors of the affected States of any designation made under this subsection.

(d) Designations.
(1) Designations generally.

(A) Submission by Governors of initial designations following promulgation of new or revised standards.
By such date as the Administrator may reasonably require, but not later than 1 year after
promulgation of a new|or revised hational ambient air quality standard for any pollutant under
“section 109 [42 USCS| § 7409], the Governor of each State shall (and at any other time the
‘Governor of a State dee.ms appropriate the Governor may) submit to the Admlmstrator a list of all
areas (or portions thereof) in the State, designating as--

(i} nonattainment, any ariea that does not meet (or that contributes to ambient air quality in a nearby
area that does not meet) the national primary or secondary ambient air quality standard for the
" pollutant,

(if) attainment, any area (other than an area identified in clause (i)) that meets the national primary
or secondary ambient air quality standard for the poliiutant, or
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area that cannot be classified on the basis of available information -as
ing the national primary or secondary ambient air quality standard for the

r may not require the Governor to submit the required list sooner than 120
ng a new or revised national ambient air quality standard. a

Jesignations.

revision of a national ambient air quality standard, the Administrator shall
gnations of all areas (or portions thereof) ‘submitted under subparagraph
y as_practicable, but in no case later than 2 years from the date of
new or revised national ambient air quality standard. Such period may be
one year in the event the Administrator has .insufficient information to

promulgate the designations.

(ii) [
modifications as th
portions thereof) suk
or portions thereof).
with an opportunity
Administrator shall
Administrator promu
fails to submit the
Administrator shall
any area. (or portion

(iii) If the Governor of an

list- of areas (or po
unclassifiable, the

n making the promulgations requ'ired 'under clause (i), the Administrator may make such

e Administrator deems necessary to the designations of the areas (or
smitted. under subparagraph (A) (including to the boundaries of such areas
Whenever the Administrator shall notify the State and provide such State
to demonstrate why any proposed madification is inappropriate. The
give such notification no later than 120 days before the date the
lgates the designation, including any modification thereto. If the Governor

list in whole or in part, as required under subparagraph (A), the
promuigate the designation that the Administrator deems appropriate for
thereof) not designated by the State. - .

y State, on the Governor's own motion, under subparagraph (A), submits' a
rtions thereof) in the State designated as nonattainment, attainment, or
Administrator- shall act on such designations ‘in accordance with the

procedures under paragraph (3) (relating to redesignation).

(|v) A designation for an
effect until the area

(C) Designations by operatio

(i) Any area designated

(B}, or (C) of this su
Clean Air Act Amer

area (or portion thereof) made pursuant to this subsection shall remain in
or portion thereof) is redesignated pursuant to paragraph (3) or (4).

n of law.

with respect to any air pollutant under the provisions of paragraph (1) (A),
bsection (as in effect immediately before the date of the enactment of the
dments of 1990 [enacted Nov. 15, 1990]) is designated, by.operation of

law, as a nonattamment area for such pollutant within the meaning of subparagraph (A)(i).

(i} Any area des1gnated with respect to any air pollutant under the provisions of paragraph (1)(E) ’

(as in effect lmmedlate!y before'the date of the enactment of the Ciean Air Act Amendments of

1990 [enacted Nov

15, 1990]) is designated by operation of law, as an attainment area for

such pollutant W|th|n the meaning of subparagraph (A)(n)

(iii) Any area de5|gnated with respect to any air pollutant under the provisions of paragraph (1)}(D) -
(as in effect |mmediately before the date of the enactment of the.Clean Air Act Amendments of

1990 [enacted Nov.

E15 1990]) is designated, by operation of law, as an unclassifiable area for

such pollutant wnthln the meaning of subparagraph (A)(m)

(2) Publication of designations and redesignations.

(A) The Administrator shall pubhsh a notice in the Federal Register promulgating any designation under

paragraph (1) or (5), o
redesignation under par

I announcing any deS|gnatlon under paragraph (4), or promulgatmg any
agraph (3)-

(B) Promulgation or announ ement of a designation under paragraph (1) (4) or(5) shall not be subject

to the _prowsmns of sect

ons 553 through 557 of title 5 of the United States Code (relating to notice
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nothrng herein_shall be construed as precludrng such public notice and
Sible.

nts of subparagraph (E), and on the basis of air quality data, planning and
or any other air quality-related considerations the Administrator deems
strator may at any time notify the Governor of any State- that available
at the designation of any area or portion of an area within the State or
be revised. In issuing such notification, which shall. be public, to the

Governor, the Administrator shall provide such information as the Administrator may have available
explaining the basis for the notice.

(B) No later than 120 days

submit to the Administra
thereof within the State

(C) No later than 120 days ¢

Administrator shall prom
by the Governor in a
. Administrator may deen

applicable under clause

substituted for the phr

after receiving a notification under subparagraph (A), the Governor shall
tor such redesignation, if any, of the appropriate area (or areas) or portion
or interstate area, as the Governor considers appropriate.

sfter the date described in subparagraph (B), (or paragraph (1)(B)(iii)), the
ulgate the redesignation, if any, of the area or portion thereof, submitted
ccordance with “subparagraph (B), making such modifications: as the
n necessary, in the same manner and under the same procedure as is
(i) of paragraph (1)(B), except that the phrase "60 days" shall be
ase "120 days" in that clause. If the Governor does not submit, in

accordance with subparagraph (B), a redesignation for an area (or portion thereof) identified by the
Administrator under subparagraph (A), the Administrator shall promulgate such rede5|gnat|on i
any, that the Admlmstrat\or deems appropriate.

. (D) The Governor of any State may, on the Governor's own motion, submrt to the Administrator a
" revised designation of any area or portion thereof within the State. Within 18 months of receipt of a
complete State redesignation submittal, the Administrator shall approve or deny such
redesignation. The submission of a redesignation by a Governor shall not affect the effectiveness

-or enforceability of the apphcabke implementation plan for the State. '

(E) The Administrator may n

ot promulgate a redesrgnatron of a nonattainment area (or portion thereof):
to attainment unless-- : :

(i) the Administrator dete

rrrrines that the area has attained the national ambient air quality standard;

(ii) the Administrator ha
section 110(k) [42 U

s fully approved the applicable implementation plan for the area under
SCS § 7410(k));

(ifi) the Admrnlstrator determrnes that the rmprovement in air quahty is due to permanent and
“enforceable reductions in emissions resulting. from implementation of the applicable
implementation plan and applicable Federal air pollutant control regulations and other
permanent and enforceable reductions; : :

(iv) the Administrator has fully approved a maintenance plan for the area as meetmg the
requrrements of section 175A [42 USCS § 7505a]; and

such area has met all requirements applicable tc the area under section
JSCS § 7410'and SG 7501 et seq.].

not promulgate any redesignation of any area (or portron thereof) .from .
sifiable.

(v) the State containing
110 and part D [42 ¢

" (F) The Administrator shall
nonattainment to unclas

(4) Non'attainment designation's fb’r ozone, carbon monoxide and particulate matter (PM-10).
(A) Ozone and carbon monOX|de

(i) Within 120 days after the date of the enactment of the Clean Air Act Amendments of 1990
[enacted Nov. 15, 1|990] each Governor of each State shall submit to the Administrator a list

j
I

ADD-4



Page 8 of 96
Page 40f17

USCA Case #17-1273 - Document #1731045 Filed: 05/15/2_018

| 42USCS § 7407

that designates, affirms or reaffirms the designation of, or redesignates (as the case may be),
all areas (or portions thereof) of the Governor's State as attainment, nonattainment, or
unclassifiable with respect to the national ambient air quality standards for ozone and carbon
monoxide. :

(ii) No later than 120 days -after the date the Governor is required to submit the list of areas (or
portions thereof) required under clause (i) of this subparagraph, the Administrator shall
promulgate such deSIQnatlons making such modifications as the Administrator may deem
necessary, in the same manner, and under the same procedure, as is applicable under clause
(i) of paragraph (1)(B) except that the phrase "60 days" shall be substituted for the phrase
120 days" in that clause If the Governor does not submit, in accordance with clause (i) of this
subparagraph, a desxgnatlon for an area (or portion thereof), the Administrator shall
prdmulgate the designation that the Administrator deems appropriate.

(iii) No nonattainment area may be redesignated as an attainment area under this subparagraph.

(iv) Notwithstanding paragraph (1)(C)Xii) of this subsection, if an ozone or carbon monoxide
nonattainment area located within a metropolitan statistical area or consolidated metropolitan
statistical area (as established by the Bureau of the Census) is classified under part D of this
title [42-USCS §§ 7501 et seq.] as a Serious, Severe, or Extreme Area, the boundaries of such

area are hereby rey
include the entire m
the case may be, U
and local air pollu
necessary to evalue
a notice to the Adn
months after such ¢
Act Amendments o
referred to in claus
Except as otherwis

clause (v) shall apg

submitted after the
- Nov. 15,1990},

ised (on the date 45 days after such classification) by operation of law to
etropolitan statistical area or consolidated metropolitan statistical area, as
nless within such 45-day period the Governor (in consultation with State
tion control agencies) noftifies the Administrator that additional time is
te the application of clause (v). Whenever a Governor has submitted such
ninistrator, such boundary revision shall occur.on the later of the date 8
lassification or 14 months after the date of the enactment.of the Clean Air
f 1990 [enacted Nov. 15, 1990] unless the Governor makes the finding
e (v), and the Administrator concurs in such finding, within such period.
e provided in this paragraph, a boundary revision under this clause or
ly for purposes of any State implementation plan revision required to be
date of the enactment of the Clean Air Act Amendments of 1990 [enacted

)
!
i

{v) Whenever the Gove!rnof of a State has submitted a notice under clause (iv), the Governor, in
consultation with S;tate and local air pollution conirol agencies, shall undertake a study to -
evaluate whether the entire metropolitan statistical area or consolidated metropolitan statistical
area should be mcluded within the nonattainment ‘area. Whenever a Governor finds and
demonstrates to the satisfaction of the Administrator, and the Administrator concurs in such
finding, that with respect to a portion of a  metropolitan statistical area or consolidated

metropolitan statisti
the national .ambie
request to exclude
Governor and the
congestion, comme

cal area, sources in the portion do not contribute significantly to violation of
nt air quality standard, the Administrator shall approve the Governor's
such portion from the nonattainment area. In making such finding, the
Administrator shall consider factors such as population density, traffic

rcial development, industrial development, meteorological conditions, and
pollution transport o . '

(B) PM-10 designations. By operation of law, until redesignation by the Admmlstrator pursuant to
paragraph (3)-

(i) each area identified in 52 Federal Register 28383 (Aug. 7, 1987) as a Group | area (except to -
the extent that such identification was modified by the Administrator before the date of the
enactment of the C’Iean Air Act Amendments of 1990 [enacted Nov. 15, 1990)) is designated

* nonattainment for PM 10; ' ’

a site for which air quality monitoring data show a violation of the national
standard for PM-10 before January 1, 1989 (as determined under part 50,

(ii) any area containing
.ambient air quality
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appendix K of title 4
for PM-10; and

(iii) each area not descri

Any designation
that the Administrato
the date of the enac
shall remain in effe
concentrations of p
pursuant to section
designation-is no lon

(5) Designations for lead. The
Administrator deems approp
to the national ambient air
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0 of the Code of Federal Regulations) is hereby designated nonattainment

bed in clause (i) or (ii) is hereby designated uhclassifiable for PM-10.

for particulate matter (measured in terms of total suspended particulates)
r promulgated pursuant to this subsection (as in effect immediately before
ment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990])
ct for purposes of implementing the maximum. allowable increases in
articulate matter (measured in terms of total suspended particulates)
163(b) [42_USCS § 7473(b)], until the Admlnrstrator determines that such
ger necessary for that purpose.

Administrator may, in the Administrator's discretion at any time the
riate, require a State to designate areas (or portions thereof) with respect
quality standard for lead in effect as of the date of the enactment of the

Clean Air Act Amendments tljf 1990 [enacted Nov. 15, 1990}, in accordance with the procedures under
subparagraphs (A) and (B) of paragraph (1), except that in applying subparagraph (B)(i) of paragraph

(1) the phrase "2 years form|
standard” shall be replaced
the requirement to designate

{6) Designations.

the date of promulgation of the new or revised national ambient air quality
by the phrase "1 year from the date the Admrmstrator notifies the State of
areas with respect to the standard for lead".

(A) Submission. Notwrthstandmg any other provision of law, not later than February 15, 2004, the

Governor of each State
PM[2.5] national ambien
monitoring data collecte
relevant areas.

shall submit designations referred to in paragraph (1) for the July 1997
t air quality standards for each area within the State, based on air quality
d in accordance with any applicable Federal reference methods for the

(B) Promulgation. Notwithstalmding any other provision of law, not later than December 31, 2004, the
Administrator shall, consistent with paragraph (1), promulgate the designations referred to in
subparagraph (A) for each area of each State for the July 1997 PM[2.5] national ambient air quality
standards ,

(7) Implementation plan for reglo!na! haze.

(A) In general. Notwrthstandmg any other provision of law, not later than 3 years after the date on which
the Administrator promulgates the designations referred to in paragraph (6)(B) for a State, the

State shall submit, for:

:the entire State, the State implementation plan revisions to meet the

requirements promulgated by the Administrator under section 169B(e)(1) [42 USCS § 7492(e)(1)]
(referred to in this paragraph as "regional haze requirements").

(B) No preclusion of other provrsrons Nothing in this paragraph precludes the implementation of the
agreements and recommendations - stemming from the Grand Canyon Visibility Transport
Commission Report dated June 1996, including the submission of State implementation plan
revisions by the Statesi of Arizona, California, Colorado, Idaho, Nevada, New Mexico, Oregon,
Utah, or Wyoming by December 31, 2003, for implementation of regional haze requrrements'
applicable to those States

(e) Redesignatlon of air quality contrc?l regions.

(1) Except as otherwise provided in paragraph (2), the Governor of each State is authorized, with the
approval of the Administrator, to redesignate from time to time the air quality control regions within
such State for purposes of efficient and effective air quality management. Upon such redesignation, the

list under subsection (d) sha

(2) In the case of an air quality

Il be modified accordingly.

control region in a State, or part of such region, which the Administrator

finds may significantly affect air pollution concentrations in another State, the Governor of the State in
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f a region, is located may redesignate from time to time the bbundaries of

so much.of such air quality control region as is located within such State only with the approval of the

Administrator and with the ¢
may be significantly affected

{3) No compliance date extensio
to be effective by reason of

onsent of all" Governors of all States which the Administrator determines

n granted under section 113(d)(5) (relating to-coal conversion) shall cease
the regional limitation provided in section 113(d)(5) if the violation of such

" limitation is due solely to a redesignation of a region under this subsection.

History

(July 14, 1955, ch 360, Title I, Part A, §

107, as-added Dec. 31, 1970,P.L. 91-604, § 4(a), 84 Stat. 1678; Aug. 7,

1977, P.L. 95-95, Title [, § 103, 91 Stat. 687; Nov. 15, 1990, P.L. 101-549, Title I, § 101(a), 104 Staf. 2399; Jan. 23,

2004, P.L. 108-199, Div G, Title IV, § 425

Annotations

Notés

(a), 118 Stat. 417)

References in text:

"Sectlon 113(d)(5)",. referred to in subséac (c)(3), which appeéred as 42 USCS § 7413(d)(5), was amended by Act
Nov. 15, 1990, P.L. 101-549, Title VI, § 701 104 Stat 2672, and as amended, no longer relates to final compllance

orders.

Explanatory notes:

This sectlon formerly appeared as 42 USCS § 1857¢-2.

Former § 107 of Act July 14, 1955 (Act

§ 2 of Act Nov. 21, 1967, redesignated a

USCS § 7418.

July 14, 1955, ch 360,-§ 107[7]) was redesignated as § 111 of such Act by
gain as § 118 by Act Dec. 31, 1970, £.L. §1-604, and now appears as 42

Former § 107 of Act July 14, 1955, ch !360 as added Nov. 21, 1967, P.L._90-148, § 2, 81 Stat. 490, was repealed

by Act Dec. 31, 1970, P.L. 91-604, § 4(a),

84 Stat. 1678. The section provided for air quality control regions criteria,

"and control techmques Similar provisions appear in this section:

Amendments:

1977 . ActAug. 7, 1977 (effectlve 8/7/77
-note) added subsecs. (d) and (e).

1990 . Act Nov. 15, 1990 (effective on en
USCS § 7401 note) substituted subsec. (
"(d) List of noncomplying regions. ‘

as provided by § 406(d) of such Act, which.appears as 42 USCS § 7401

actment except as provided by § 711(b) of such Act, WhICh appears as 42.
d) for one which read:

(1) For the purpose of transportatlon control planning, part D (relating to nonattainment), part C (relating to .

prevention of significant detefioration of‘

air quality), and. for other purposes, each State, within one hundred and

twenty days after the date of enactment of the Clean Air Act Amendments of 1977, shall submit to the Administrator

a list, together with a summary of the avallable information, identifying those air quality control regions, or porticns

thereof, established pursuant to this section in such State which on the date of enactment of the Clean Air Act -

Amendments of 1977--
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rent through. PL 115-170, approved 5/9/18

United States Code Service - Tltles 1 through 54 > TITLE 42. THE PUBLIC HEALTH AND
WELFARE > CHAPTER 85. AIR POLLUTION PREVENTION AND CONTROL > PROGRAMS AND
ACTIVITIES > AIR QUALITYAND EMISSION LIMITAT, IONS

§ 7409. National prilmary anid secondary ambient air quality standards

(a) Promulgation.
{1) The Administrator--

(A) within 30 days after the date of enactment of the Clean Air Amendments of 1970 [enacted Dec. 31;
1970], shall publish proposed regulations ‘prescribing a national primary ambient air quality

standard and a national,
~quality criteria have been

secondary ambient air quality standard for each air poliutant for which' air
issued prior to such date of enactment; and

(B) after a reasonable time for.interested persons to submit written comments thereon (but no later than

90 days after the initial
such proposed nation
modifications as he dee

publication of such proposed standards) shall be regulation promuigate
al primary and secondary ambient air quality standards with such
ms appropriate. E

(2) With respect to any air pollutant for which air quality criteria are issued after the date of enactment of the
Clean Air Amendments of 1970 [enacted Dec. 31, 1970], the Administrator shall publish,

~ simultaneously with the issuance of such criteria and information, proposed national primary and
secondary ambient air quality standards for- any such pollutant. The procedure provided for in
paragraph (1)(B)-of this subsectlon shall apply to the promulgatlon of such standards ’ :

(b} Protection of public health and welfare

(1) National primary ambient alg quality standards, prescribed under subsection (a) shall be ambient air
. quality standards the attainment and maintenance of which in the judgment of the Administrator, based
on such criteria and aIIowmg an adequate margin of safety, -are requisite to protect the publlc health.
Such primary standards may be revised in the same manner as promulgated.

(2) Any national secondary amblent air quality standard prescnbed under subsection (a) shall specify a
level of air quality the attamment and maintenance of which in the judgment of the Administrator, based
on such criteria, is requisite o protect the public welfare from any known or anticipated adverse effects
associated with the presenc:e of such air pollutant in the ambient air. Such secondary standards may
be revised in the same manner as promulgated. -

(c) National primary ambient air quality standard for nitrogen dioxide. The Administrator shall, not later than
one year after the date of the enfactment of the Clean Air Act Amendments of 1977 [enacted Aug. 7, 1977,
promulgate a national primary ef\mbi'ent air quality standard for NO[2] concentrations over a period of not
more than 3 hours unless, based on the criteria issued under section 108(c) [42 USCS § 7408(c)], he finds
that there is no significant ev1dence that such a standard for such a period is requ151te to protect public

health.
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{d) Review and revision of criteria
advisory functions.

(1) Not later than December 31,
a thorough review of the ¢

age 2 of 13
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and standards; independent scientific review committee; appointment;

1980, and at five-year intervals thereafter, the Administratdr shall complete
riteria published under section 108 {42 USCS & 7408] and the national .

~ ambient air quality standards promulgated under this section and shall make such revisions in such
criteria and standards and ;:?romulgate such new standards as may be appropriate in accordance with
section 108 [42_U/SCS § 7408] and subsection.(b) of this section. The Administrator may review and

revise criteria or promulga
- paragraph.

(2) (A) The Administrator shall
members including at least
person representing State a

P

(B) Not later than January
subparagraph (A) shall
7408} and the national
this section and shall
standards and revisions

te new standards earlier or more frequently than required under this

appoint an independent scientific review committee composed of seven
one member of the National Academy of Sciences, one physician, and one
r pollutlon control agenCIes ’

, 1980, and at five-year intervals thereafter, the committee referred to in
complete a review of the criteria published under section 108 [¢2 USCS §
primary and secondary ambient air quality standards promulgated under
recommend to the Administrator ahy new national ambient air quality

of existing criteria and standards as may be appropriate under section 108

[ 42 USCS 5 7408] and subsectlon (b) of this section.

{C) Such committee shall al

so (i) advise the Admlnlstrator of areas in which additional knowledge is

required to appraise the adequacy and basis of existing, new, or revised national ambient air
quality standards, (i) descrlbe the research efforts necessary to provide the requiredinformation,

(ili) advise the Administr:

ator on the relative contribution to air pollution- concentrations of natural as

well as anthropogenic éctivity, and (iv) advise the Administrator of any adverse public health,

welfare, social, economi

c. or energy effects which may result from various strategies for attainment

and maintenance of such national ambient air quality standards..

History

(July 14, 1955, ch 360, Title I, Part A, §

109, as added Dec. 31 1970,P.L. 91-604, §4(a) 84 Stat. 1679; Aug 7,

1977, P.L. 9595, Title |, §§106 91 Stat|

Annotations

‘Notes

691)

' Explanatory notes:

~ This section formerly appeared as 42 USCS § 18570 4.

note) added subsecs (c) and (d).

Other provisions:
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Current through PL 115-170, approved 5/9/18

United States Code Service - Tltlesz' 1 through 54 > TITLE 42. THE PUBLIC HEALTH AND
WELFARE > CHAPTER 85. AIR POLLUTION PREVENTION AND CONTROL > PROGRAMS AND
ACTIVITIES > AIR QUALITY AND |EMISSION LIMITATIONS

~ § 7410. State lmplementatlon plans for national primary and secondary
_ambient air quality standards :

(a) Adoption of plan by State; subrhission to Administrator; content of plan; revision; new sources; indirect
source review program; supplemental or intermitient contro! systems.

(1) Each State shall, after reasonable notice and public hearings, adopt’ and submlt to the Administrator,
within 3 years .(or such shorter period as the Administrator may prescribe) after the promulgation of a
national primary ambient aif quality standard (or any revision thereof) under section 109 [42 USCS §

. 7409] for any air pollutant, ai plan which provides for implementation, maintenance, and enforcement of
such primary standard in each air quality control region (or portion thereof) within such State. In
addition, such State shall aﬂopt and submit to the Administrator (either as a part of a plan submitted .
“under the preceding sentence or separately) within 3 years (or such shorter period as the Administrator
may prescnbe) after the promulgatlon of a national ambient air quality secondary standard (or revision
thereof), a plan which provndes for implementation, maintenance, and enforcement of such secondary
standard in each air quahty control region (or portion thereof) within such State. Unless a separate
public hearing is provided, each State shall consider its plan lmplementmg such secondary standard at
the hearing required by the fH’St sentence of this paragraph.

(2) Each implementation plan submttted by a State under this Act shall be adopted by the State after
reasonable notice and publlc hearing. Each such plan shall-—

(A) include enforceable emlssmn limitations and other control measures, means or techniques

(including ecenomic mcentlves such as fees, marketable permits, and auctions of emissions

© rights), as well as schedules and timetables for comphance as may be necessary or appropnate fo
meet the applicable requnrements of this Act;

(B) prov:de for establlshment and operation of appropriate devices, methods, systems, and procedures
necessary to-—-

(i) monitor, compile, andganalyze data on ambient air.quality, and
(ii) upon request, make such data available to the Administrator;

(C) include a program to previde for the enforcement of the measures described in subparagraph (A),
and regulation of the modification and construction of any stationary source within the areas
covered by the plan as necessary fo assure that national ambient air quality standards are
achteved lncludmg a permlt program as reqwred in parts C and D [42 USCS §8 7470 et seq.,
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{i) prohibiting, consistent with the provisions of this title, any source or other type of lemissions
activity within the State from emitting_any air pollutant in amounts which will-- ‘

{1} contribute significantly to nonattainment in, or interfere with maintenance by, any other State
with respect to any such national primary or secondary ambient air quality standard, or

(ll) interfere with measures required to be included in the applicable implementation plan for
any other State under part-C [42 USCS §§ 7470 et seq.] to prevent significant deterloratlon
“of a|r quality or to protect visibility,

(ii) insuring compliance lwith the .applicable requirements of sections 126 and 115 [¢2 USCS. §§
7428, 7415] (relating to interstate and international pollution abatement)

(E) provide () necessary assurances that the State (or, except where the Administrator deems
inappropriate,- the - general purpose local government or governments, or a regional agency
designated by the State or-general purpose local governments for such purpose) will have
adequate personnel, fundlng, and authority under State (and, as appropriate, local) law to carry out
such implementation plan (and is not prohibited by any provision of Federal or State law from
carrying out such implementation plan or portion thereof) (i) requirements that the State comply
‘with the requirements respecting State boards under section 128 [42 USCS § 7428], and (iii)
necessary assurances that, where the State has relied on a local-or regicnal government, agency,
or instrumentality for the implementation of any plan provrsnon the State has responsrblllty for
' ensunng adequate lmplementatlon of such plan provision;

(F) require, as may be presciibed by the Admlmstrator--

{i) the installation, malntenance and replacement of equipment, and the implementation of other:
necessary steps, by; owners or operators of stationary- sources to monitor emissions from such
sources, :

(i1} periodic reports on the nature ahd amounts of emlsswns and emissions-related data from such
~ sources, and o ~
(biii) correlation of such ireports by the State agency with any emission limitations or standards
established pursuant fo this Act, which reports shall be available at reasonable times for public
inspection;

(G) ‘provide for authonty comparable to that in section 303 [42 USCS §_7603] and adequate
contlngency plans to |mplement such authonty

(H) provide for revision of sueh plan--

(i) from time to time as rinay be necessary to take account of revisions of such national primary-or
secondary ambient air quality standard of the avallabmty of improved or more expeditious
"~ methods of attammg such standard and

(ii) except as provided in paragraph (3)(C), whenever the Administrator finds on t{he basis of
information available to the Administrator that the plan is substantially inadequate to attain the
national ambient alr quality standard which it implements or to otherwise comply with any
addltronal requrrements established under this Act;

{I) in the case of a plan or Eplan rewsron for an area deS|gnated as a nonattainment area, meet the
' applicable requirements of part D [42 USCS SS_ 7501 et seq.] (relating to nonattainment areas); -

(J) meet the applicable reciuirements of section 121 [42 _USCS._§ 7421] (refating to. consultation),

section 127 [42 . /SCS $ 7427] (relating to public notification), and part C [42 USCS §§ 7470 et =

seq.] (relatmg to preventron of significant deterloratron of air quality and visibility protection);

(K) provide for--
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(i} the performance of srgch air quality n'lodeling as the Administrator may‘ prescribe for the- purpose

“of predicting the effect on ambient air quality of any emissions of any air pollutant for which the
Administrator has established a national ambient air quality standard, and

{ii} the submission, upOni request, of data related to such air quality modeling to the Administrator;

(L) require the owner or operator of each major stationary source to pay to the permitting authority, as a
condition of any permit r:equired under this Act, a fee sufficient to cover--

(i) the reasonable costs pf reviewin'g and acting upon any application for.such a permit, and

(i) if the owner or operafor receives a permit for such source, the reasonable costs of implementing
and enforcing the terms and-conditions of any such permit (not rncludmg any court costs or
other costs assocrated with any enforcement action),

“until such fee requirement is superseded with respect to such sources by the
Administrator's approval of a fee program under title V [42 USCS &§§ 7661 et seq.]; and

(M) provide for consultatlon and partrcrpatlon by local polltlcal subdivisions affected by the plan
(3) (A) [Repealed] .

(B) As soon as practrcable the Administrator shall, consistent with the purposes of this Act and the
Energy Supply and Envrronmental Coordination Act of 1974, review each State's applicable
implementation plans a_rzrd report to the State on whether such plans can be revised in relation to
fuel burning stationary s’ources (or persons supplying fuel to such sources) without interfering with
the attainment and malntenance of any national ambient air quality standard within the period
permitted in this sectlon 'If the Administrator determines that any such plan can be revised, he
shall notify the State that a plan revision may be submitted by the State. Any plan revision which is
submitted by the State shall after public notice and opportunity for public hearing, be approved by
the Administrator if the revision relates only to fuel burning stationary sources (or persons
supplying fuel to such Isources) and the plan as revised complies with paragraph (2) of this
subsection. The Admlmstrator shall approve or disapprove any revision no later than three months
after its submission. .

(C) Neither the State, in the ;case of a plan {(or portion thereof) approved under this subsection, nor the
Administrator, in the cas;,e of a plan (or portion thereof)-promulgated under subsection (c), shall be
required to revise an applicable implementation plan because one or more exemptions under

- section 118 [42 USCS 16 7418] (relating to Federal facilities), enforcement orders under section
113(d), suspensions under section 110(f) or (g) [subsecs. (f) or (g) of this section] (relating to
temporary energy or economic authority), orders under section 119 [42 USCS § 7419] (relating to
primary nonferrous smelters) or extensions of compliance in decrees entered under section 113(e)
(relating to iron- and steel-producing operations) have been granted, if such plan would have met
the requirements of this §section- if no-such exemptions, orders, or extensions had been granted.

(4) [Repealed]

(5) (A) (iy Any State may includeiin a State implementation plan, but the Administrator may not require as a
condition of approval of such plan under this section, any indirect source review program. The
Administrator may approve and enforce, as part of an applicable implementation plan, an indirect
source review program whrch the State chooses to .adopt and submit as part ofits plan.

(ii) Except as provided in subparagraph (B), no plan promulgated by the Administrator shall include any
indirect source reVIew program for any air qualrty control region, or porticn thereof ’

§74 7410(a)] fo suspend or revoke any such program included in such plan provrded that such plan
meets the requrrements iof this section..
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{B) The Administrator slhall have the authority to promulgate, implement and enforce: regulatidns
under section 110( I) [42 USCS § 7410(c)] respecting indirect source review programs which
apply only to federally assisted highways, airports, and other major federally assisted indirect

sources and federally owned or operated indirect sources.

(C) For purposes of th13| paragraph, the term "indirect source" means a facility, building, structure,
installation, real property, road, or highway which. attracts, or may attract, mobile sources of
pollution. Such term includes parking. lots, parking garages, and other facilities subject to any
measure for management of parking supply (within the meaning of section 110(c}2)(D)(ii) [42
USCS § 7410(1,)(2}([))(11)]) including regulation of existing off-street parking but such term
does not include new or existing on-street parking. Direct emissions sources or facilities at,
within, or associated with, any indirect source shall not be deemed indirect sources for the

purpose of this paralgraph

(D) For purposes of this ‘paragraph the term "indirect source review program” means the facility-by-
facility review of indirect sources of air pollution, including such measures as are necessary to
assure, or assist inf assuring, that a new or modified indirect source will not attract mobile
sources of air pollution, the emissions from which would cause or contribute to air pollution
concentrations--

(i) exceeding any naitionz’al primary ambient air quality -standard for a mobile source-related air
pollutant after th;e primary standard attainment date, or

(ii) preventing maintenance of any such standard after such date.

(E) For purposes of this fparagraph and paragraph (2)(B), the term "transportation control measure"
does not include any measure which is an "indirect source review program".

(6) No State plan shall be treated as meeting the requirements of this section unless such plan provides
that in the case of any source which uses a supplemental, or intermittent control system for.purposes
of meeting- the requirements of an order under section 113(d) or section 119 (relating to primary
nonferrous smelter orders')‘ | [42_USCS § 7419, the owner or operator of such source may not
temporarily reduce the pay of any employee by reason of the use of such supplemental or intermittent
or other dispersion dependent control system.

(b) Extension of period for subm|SS|on of plans. The Administrator may, wherever he determines necessary,
extend the period for submlssmn of any plan or portion thereof which implements a national secondary
ambient air quality standard for a period not to exceed 18 months from the date otherwise required for
submlssmn of such plan.

(c) Preparation and publication by ‘Administrator of proposed regulations setting forth implementation plan;
transportation regulations study and-report‘ parking surcharge; suspension authority; plan implementation.

(1) The Administrator shall promulgate a Federal implementation plan at any time within 2 years after the
Administrator-- ;

(A) finds that a State has fafiled to make a required submission or finds that the plan or plan revision
submitted by the State does not satisfy the minimum criteria established under section 110(k)(1)(A)
(42 USCS § 7410(k)(1)(A)], or

(B)'disapproves a State implementation plan submission in whole or in part,

unless the State correcé:ts the deficiency, and the Administrator approves the plan or plan revisien,
before the Administratorfpromulgates such Federal implementation plan.

(2) (A) [Repealed]

(B) No parking surcharge regulation may be requiréd by the Administrator under paragraph (1) of this
subsection as a part of an applicable implementation plan. All parking surcharge regulations
previously required by!the Administrator shall be void upon the date of enactment of this
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v subparagraph.' This subparagraph shall not prevent the Administrator from: approving parking
surcharges if they are adopted and submitted by a State as part of an applicable implementation

plan. The Administrato may not condition approval of any implementation plan submltted by a
State on such plan’s including a parking surcharge regulation. '

(C) [Repealed]
(D) For purposes of this paragraph--

(i) The term "parking surcharge regulation" means a regulation imposing or requiring the imposiﬁon
of any tax, surcharge, fee, or other charge on parking spaces, or any.other area used for the
temporary storage of motor vehicles.

(ii) The term "management of parking ’supply" shall include any req'uirement provid‘ing that any new
. facility containing & given number of parking spaces shall receive a permit or other prior
approval, issuance of which is to be conditioned on air quallty considerations.

{iif) The term “preferentlal bus/carpool lane” shall include any requrrement for the settmg aside of
one or more lanes of a street or highway ona permanent or temporary basis for the exclusive
use of buses or carpools or both.

{E) No standard, plan, or requrrement relatmg to management of parking supply or preferential
bus/carpool lanes _shall| be promulgated after the date of enactment of this paragraph [enacted
June 22, 1974] by the Administrator pursuant to this section, unless such promuigation has been
subjected to at least one public hearing which has been held in the area affected and for which
reasonable notice has 6een given in’'such area. If substantial changes are made following public
hearings, one or more a;dditional hearings shall be held in such area after such notice. '

{3) Upon application .of the chiejc executive officer of any general purpose unit of local government, if the
Administrator determines that such unit has adequate authority under State or local law, the
Administrator may delegate to such unit the authority to implement and enforce within the jurisdiction of -
such unit any part of a plan promulgated under this subsection. Nothing. in this paragraph shall prevent
the Administrator from implementlng or enforcmg any apphcable provrswn of a plan promulgated under
this subsection. : : .

(4) [Repealed}]

(5) (A) Any measure in an applrcable |mplementat|on plan.which requires a toll or other charge for the use .
of a bridge located entirely within one city shall be eliminated from such plan by the Administrator upon
application by the Govemnor [of the State, which application shall include a certification by the Governor
that he will revise such'plan :in accordance with subparagraph (B).

(B) In the case of any applicable implementation plan with respect to which a measure has been
eliminated under subparagraph (A), such plan shall, not later than one year after the date of the -
enactment of this subparagraph [enacted Aug. 7, 1977] be revised to include comprehensive
measures to: ‘

(i) establlsh _expand, or improve public transportatlon measures to meet - basic transportation
. needs, as expedltrously as is practicable; and - :

(ii) implement transportatlon control measures necessary to attain and maintain national ambient
air quality standards

and such rev1sed plan shall, for the purpose of implementing. such comprehensrve public -
transportation measures, include requirements to use (insofar as is necessary) Federal grants,
-State or local funds, :or any combination of such grants and funds as may be consistent with the
terms of the legislation providing such grants and funds. Such measures shall, as.a substitute .
for the tolls or charges eliminated under subparagraph (A), provide for emissions reductions
equivalent o the reductlons which may reasonably be expected to. be achieved through the use
of the tolls or charges eliminated.
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(C) Any revision of an implementation plan for purposes of meeting the requirements of subparagraph
(B) shall be submitted in coordination with any plan revision required under part D [42 USCS §§

(d), (e) [Repealed]
(f) National or regional energy emergencies; determination by President.

{1) Upon application by the owner or operator of a fuel burning stationary source, and after notice and
opportunity for public heanng, the Governor of the State in which such source is located may petition
the Presrdent to determine that a national or regional energy emergency exists of such seventy that--

(A) a- temporary suspensron of any part of the appllcable rmplementa’uon plan or of any requirement

A (B) other means of respondlng to the energy emergency may be inadequate.

. Such determination shall not be delegable by the President to any other person. If the President
determines that a natronal or regional energy emergency of such. severity exists, a temporary
‘emergency suspension .of any part of an applicable implementation plan or of any requirement
under section 411 (concernmg excess emissions penalties or offsets) of title IV of the Act [42 USCS
§ 7651j) adopted by the State may be issued by the Governor of any State covered by the
President's determlnatlon under the condition specified in paragraph (2) and may take effect
immediately. ;

" {2) A temporary emergency suspensron under this subsectlon shall be |ssued to a source only if the
"~ Governor of such State flnds that-- : '

(A) there exists in the vrcrnrty of such source a temporary energy emergency mvolvmg high levels of
unemployment or loss of necessary energy supplies for residential dwellings; and

-(B) such unemployment or Iqss can be totally or partially alleviated by such emergency suspension.

Not more than one such suspension may be issued for any source on the basis of the same set
of circumstances or on the basis of the same emergency.

{3) A temporary emergency suspensron issued by a Governor under this subsectron shall remain in effect
- for a maximum of four months or such lesser period as may be specified in a disapproval order of the
Administrator, if any. The Admmnstrator may disapprove such suspension if he determines that it does

not meet the requirements of paragraph (2).

(4) This subsection shall not apply in the case of a plan provision or requirement promulgated by the
Administrator under subsection (c) of this section, but in any such case the President may grant a
temporary emergency suspension for a four month period of any such provision or requirement jf he
makes the determinations arﬁd findings specified in paragraphs (1) and (2).

(56) The Governor may include in 'Aany temporary emergency suspension issued under this subsection a
provision delaying for a period identical to the period of such suspension any compliance schedule (or
increment of progress) to which such source is subject under section 119, as in effect before the date
of the enactment of this paragraph [enacted Aug. 7, 1977] or section 113(d) of this Act, upon a finding
that such source is unable to comply with such schedule (or increment) solely because of the

- conditions on the basis of which a suspension was issued under this subsection.

(g) Governor' s authority to issue temporary emergency suspensions.

(1) In the case of any State which has adopted and submitted to the Admlnrstrator a proposed plan revrsron- :
which the State determlnes--

(A) meets the requirements of this section, and
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' (B) is necessary (i) to preve:nt the closing for one year or more of any source of air polldtion, and (ii) to
prevent substantial increases in unemployment which would result from such closing, and

| .
which the Administrator has:not approved or disapproved under this section within 12 months of
submission. of the proposed plan revision, the Governor may issue ‘a temporary emergency
suspension of the part of the applicable rmplementation plan for such State which is proposed to be
revised with respect to such source. The determination under subparagraph (B) may not be made
with respect to a source which would close without regard to whether or not the proposed plan
revrsron is approved

(2) A temporary emergency suspensron issued by a Governor under this subsectron shall remain in effect
for a.maximum of four months or such lesser period as may be specified in a disapproval order of the.
Administrator. The Administrator may disapprove such suspension if he determines that it does not
meet the requiréments of this subsection. .

(3) The Governor may include ih any temporary emergency suspension issued under this subsection a
provision delaying for a period identical to the period of such suspension any compliance schedule (or
increment of progress) to which such source is subject under section 119 as in effect before the date of
the enactment of this paragraph [enacted Aug. 7, 1977], or under section 113(d) upon a finding that
such source is unable to’ comply with such schedule (or increment) solely because of the conditions on
the basis of which a suspensron was issued under this subsection.

(h) Publication of comprehensrve document for each State setting forth requirements of applicable
|mplementation plan. - .

1) Not later than 5 years after the date of the enaciment of the Clean Air Act Amendments of 1990
[enacted Nov. 15, 1990], and every 3 years thereafter, the Administrator shall assemble and publish a
comprehensive document for each State setting forth all requirements of the applicable implementation
plan for such State and shaII publish notice in the Federai Register of the availablhty of such
documents. ;

(2) The Administrator may promulgate such regulations as may be reasonabiy necessary to carry out the
purpose of this subsection.

{i) Modifrcation of requirements prohibited Except for a primary nonferrous smelter order under sectlon 119142
USC$_§ 7419], a suspension- under section 110(f) or (g) [subsec. () or (g) of this section] (relating to
emergency suspensions), an exemption under section 118 [42 USCS § 7418} (relating to certain Federal
facilities), an order under sectron 113(d) (relating to compliance orders), a plan promulgation under section -

"~ 110(c) [subsec. (c) of this secjrion], or a plan revision under section 110(a)(3) [subsec. (a)(3) of this -
section], no order, suspension, plan revision, or other action modifying any requirement of an applicable
implementation plan may be taken with respect to any stationary source by the State or by the
Administrator.

" {j) Technological systems of continuous emission reduction on new or modified stationary sources; compliance.
with performance standards. As a condition for issuance of any permit required under this title, the owner
or operator of each new or modi;fied stationary source which is required to obtain such. a permit must show
to the satisfaction of the permitting authority that the technological system of continuous emission reduction
which is to be used will enablel such source to comply with. the 'standards of performance which are to
apply to such source and that zthe construction or modification and operation of such source will be in
compliance with all other requirements of this Act.

(k) Environmental Protection Agencyfaction on plan submissions.
(1) Completeness of plan submisfsions,

"(A) Completeness criteria. Within 9 months after the date of the enactment of the Clean Air Act
-Amendments of 1990 [ehacted Nov. 15, 1990}, the Administrator shall promulgate minimum criteria
that any plan submrssron must meet before the Administrator is required-to act on such submission .
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under this subsection. [The criteria shall be limited to the information necessary to enable the
Administrator to determiine whether the plan submission complies with the provisions of this Act.

(B) Completeness finding. WVithin 60 days of the Administrator's receipt of a plan or plan.revision, but
no later. than 6 months|after the date, -if any, by which a State is required to submit the plan or
revision, the'Admmrstrator shall determine whether the minimum criteria established pursuant to
subparagraph- (A) have been met. Any plan or plan revision that a State submits to the -
Administrator, and that |has not been determined by the Administrator (by the date 6 months after
receipt of the submission) to have failed to meet the minimum criteria established pursuant to -
subparagraph (A), shall on that date be deemed by operation of law to meet such minimum
criteria.

(C) Effect of finding of incorr'rpleteness Where the Administrator determines that a plan submission (or
part thereof) does not meet the minimum criteria established pursuant to subparagraph (A), the
State shall be treated as not having made the submission (or in the Administrator's discretion, part
thereof). ! :

(2) Deadline for action. Within 512 months of a determination by the Administrator (or a determrnatron
deemed by operation of law) under paragraph (1) that a State has submitted a plan or plan revision (or,
in the Administrator's dlscretron part thereof) that meets the minimum criteria established pursuant to
-paragraph (1), if applicable (or if those criteria are not applicable, within 12 months of submission of
" the plan or revision), the Admrnrstrator shall act on the submission in accordance with paragraph 3).

(3) Full and partral approval and disapproval. In the. case of any submittal on which the Administrator is
- required to act under paragraph (2), the Administrator shall approve such submittal as a whole if it
meets all of the applrcable requirements of this Act. If a por’tlon of the plan revision meets all the
applicable requirements of this Act, the Administrator ‘may approve the plan revision in part and

drsapprove the plan revrsron| in part. The plan revision shall not be treated as meeting the requirements -

of this Act until the Admlnrstrator approves the entire plan revision as complying with the applicable
‘requirements of this Act. |

(4) Conditional approval. The Administrator may approve a plan revision based on a commitment. of the
State to adopt specific enforceabie measures by a date certain, but not later than 1 year after the date
of approval of the plan revrsron Any such conditional approval shall be treated as a disapproval if the
State fails to comply with such commitment.

(5) Calls for plan revisions. Whenever the Administrator finds that the apphcable |mp|ementat|on plan for.
any area is substantially rnadequate to attain or maintain the relevant national -ambient air quality
standard, to mitigate adequately the interstate pollutant transport described in section 176A or section
184 [42 USCS § 7506a orf § 7511¢], or to otherwise comply with any requirement of this Act, the -
Administrator shall require the State to revise the plan as necessary to correct such inadequacies. The
Administrator shall notify the State of the inadequacies, and may establish reasonable deadlines (not
to exceed 18 months after the date of such notice) for the submission of such plan revisions. Such
findings and notice shall v:b'e public. Any finding under this paragraph shall, to the extent the
Administrator deems appror:)riate, subject the State to the requirements of this Act to which the State
was subject when it developed and submitted the plan for which such finding was made, except that
the Administrator may adjust any dates applicable under such requirements as appropriate (except that

" the Administrator may not adjust any attainment date prescribed under part D [42 USCS §§ 7501 et
seq.], unless such date has elapsed)

(6) Cofrections. Whenever thé Administrator determines that the Admlnrstrators action approving,
disapproving, or promulgatrng any plan or plan revision (or part thereof), area designation,
redesignation, classification,; or reclassification was in error, the Administrator may in the same manner
as the approval, drsapproval or promuigation revise such action.as appropriate without requiring any
‘further submission from the State. Such determmatron and the basis thereof shall be provided to the
State and public.
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(I) Plan revisions. 'Each revision~t:o an implementation plan submitted by a State under this Act shall be
adopted by such State after realsonable notice and public hearing. The Administrator shall not approve a
revision of a plan if the revision Iwould interfere with any applicable requirement concerning attainment and
-reasonable further progress (as defined in section 171 [42 USCS § 75011), or any other applicable

requirement of this Act. :

(m) Sanctions. The Admrnrstrator may apply any of the sanctions listed in section 179(b) [42 USCS § 7509{b)]
at any time (or-at any time aﬂar) the Administrator makes a finding, disapproval, or determination under
paragraphs (1) through (4}, respectively, of section 179(a) [42 USCS § 7509(al] in relation to any plan or
‘plan item (as that term is deﬂned by the Administrator) required under this Act, with respect to any portion
of the State the Administrator determines reasonable and appropriate, for the purpose of ensuring that the

* requirements of this Act relating to such plan or plan item are met. Thé Administrator shall, by rule,
establish criteria for exercising his authority under the previous sentence with respect to any deficiency
referred to in section 179(a) [42 USCS § 7509(a)] to ensure that, during the 24-month period following the
finding, disapproval, or determination referred to in section 179(a) [42 USCS § 7509(a)], such sanctions
are not applied on a statewide basis where one or more political subdivisions covered by the applicable

" implementation plan are principally responsible for such deficiency. 4 :

(n) Savings clauses.

{1) Existing plan provisions. Any provision of any appllcable implementation plan that was approved or -
promulgated by the Administrator pursuant to this section as in effect before the date of the enactment
of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990] shall remain in effect as part of such
applicable implementation plan, except to the extent that a revision to such provrsron is approved or
promulgated by the Administrator pursuant to this Act. :

(2) Attainment dates. For any area not designated nonattainment, any plan or plan revision submitted or
required to be submitted by a State-- : :

(A) in response to the promulgatron or revision of a natronal primary ambrent air quality standard in
effect on the date of the enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15,
1990] or ;

(B) in response 1o a finding cf substantial inadequacy under subsection (a)(2) (as in effect immediately
before the date of the enactment of the Clean Air Act Amendments of 1990) [enacted Nov. 15,
1990], :

shall provide for attain'rnent of the 'national prfmary ambient air quality standards within 3 years of
the date of the enactmént of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990] or
within 5 years of i |ssuance of such finding of substantlal inadequacy, whichever is later.

(3) Retentron of construction moratorlum in certain areas. In the case of an area to which, immediately
before the date of the enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990],
the prohibition on construction or modification of major stationary sources prescribed in- subsection:
(2)(2)(I) (as in effect immediately before the date of the enactment of the Clean Air Act Amendments of
1990 [enacted Nov. 15, 1990]) applied by virtue of a finding of the Administrator that the State

" containing such area had not submitted an implementation plan meeting the requirements of section

.- 172(b)(6) [42_USCS: § 7502(b)(6)] (relating to establishment of a permit program) (as in effect

- immediately before the date!of enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15,
1990]) or 172(a)(1) [42 USCS § 7502(a)(1)] (to the extent such requirements relate to provision for
attainment of the primary national ambient air quality standard for sulfur oxides by December 31, 1982) '
as in effect immediately before the date of the enactment of the Clean Air Act Amendments of 1990
[enacted Nov. 15, 1990], n6 major stationary source of the relevant air pollutant or po!lutants shall be
constructed or modified in such area until the Administrator finds that the plan for such area meets the
applicable requirements of sectlon 172(c)(5) [42 UScS § 7502{c)(5}] (relating to permlt programs) or
subpart 5 of part D [42 USCS §8 7574 et seq.] (relating to attainment of the pnmary natlonal ambient
air quality standard for sulfur droxrde) respectlvely '
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(o) Indian tribes. If an Indian tribe submits an implementation plan to the Administrator pursuant to section
301(d) [42.LUSCS §.7601(d])], the plan shall be reviewed in accordance with the provisions for review set
forth in this section for State plans, except as otherwise provided by regulation promulgated pursuant to
section 301(d)(2) [42_USCS §17601(ci(2)l. When such plan becomes effective in accordance with the
regulations promulgated under section 301(d) [42 USCS § 7601(d)1,.the plan shall become applicable to alt
areas (except as expressly prowded otherwise in the plan) located within the exterior boundaries of the
reservation, notwithstanding the issuance of any patent and including rights-of-way running through the
reservation. :

(p) Reports. Any State shall submit, according to such schedule as the Administrator may prescribe, such
‘reports as the Administrator may require relating to emission reductions, vehicle miles traveled, congestion
levels, and any other information the Administrator may deem necessary to assess the development],]
effectiveness, need for revision; lor implementation of any plan or plan revision required under this Act.

History

(July 14,1955, ch 360, Title I, Part A, § 110, as added Dec. 31, 1970, P.L. 91- 604 § 4(a), 84 Stal. 1680; June 22,
1974, P.L.-93-319, § 4, 88 Stat. 256, Aug 7,1877, P.L.95-95, Title |, §§ 107, 108, 91 Stat. 697, 693; Nov. 16,
1977, P.L. 95-190, § 14(a)(1)-(6), 91 Stat, 1389, July 17,1981, P.L. 97-23, § 3; 95 Stal. 142; Nov. 15, 1990, P.L.
101-549, Title 1, §§ 101(b)-(d), 102(h), 10;7(0), 108(d), Title IV, § 412,-104 Stat. 2404, 2422, 2464, 2466, 2634.)

Annotations

Notes -

References in text:

The "Energy Supply and Envrronmental Coordination Act of 1974", referred to in subsec. (a)(3)(B), is Act June 22,
1974, P.L._93-319, 88 Stat. 246, which appears generally as 15 USCS §§ 791 et seq. For full classification of this
Act, consult USCS Tables volumes. ;

"Section 113(d)", referred to in subsecs. (@)(3)(C), (6), (N(5), (9)(3), and (i), which appears as 42 USCS §
7413(d)(5), was amended by Act Nov. 15, 1990, P.L. 107-549, Title VII, § 701, 104 Stat. 2672, and as amended, no .
longer relates to final compliance orders and steel industry compliance extension.

"Section 119, as in effect before the date of the enactment of this paragraph", referred to in subsecs. (f)(5) and (g)
(3), is § 119 of Act July 14, 1955, ch 360 Title 1, as added June 22, 1974, PL 93-319, § 3, 88 Stat. 248, which .

that all references fo such & 119 in any subsequent enactment which supersedes Act June 22, 1974 shall be
construed to réfer to § 113(d) of the Clean Air Act and to paragraph (5) thereof in particular, which appears as 42
USCS § 7413(d}(5). Section 117(b) of Act Aug 7, 1977 added a new § 119 of Act July 14, 1955, which appears as

17, 1963, P.I.. 88-2086, 77 Stal. 392, whrch appeared as 42 USCS GS 1857 et seq prior to its general amendment
by Act Aug. 7, 1977, P.L, 95-95. 91 Stat, 5685, and now appears as 42 USCS §§ 7401 et seq.

- "This title", referred to in this section, is Title | of the Clean Air Act and appears generally as 42 USCS SS 7401 et
seq. For full classification of such Title, consult USCS Tables volumes.
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Currant through PL 115-171, approved 5/9/18

United States Code Service - Trtlesg 1 through 54 > TITLE 42. THE PUBLIC HEALTH AND
WELFARE > CHAPTER 85. AIR POLLUTION PREVENTION AND CONTROL > PROGRAMS AND

ACTIVITIES > AIR QUALITY AND

EMISSION LIMITATIONS

§ 7411. Standards for‘performance for new stationary’sources

(a) Definitions. For purposes of this sectlon

(1) The term "standard of performance means a standard for emissions of air poliutants which reflects the

degree of emission limitati
reduction which (taking into

on achievable through the application of the best system of emission
account the cost of achieving such reduction and any nonair quality health

and environmental impact and energy requirements) the Administrator determines has been

adequately demonstrated.

(2) The term "new source” means any stationary source, the construction- or modification of which: is

commenced after the publ

cation of regulations (or, if earlier, proposed regulations) prescrlbmg a

standard of performance under this section which will be applicable to such source.

(3) The term "stationary source" means any building, structure, facrlrty, or installation which emits or may
emit any air pollutant. Nothmg in title 1l of this Act [42 USCS §§ 7621 et seq.] reIatlng to nonroad-

engmes shall be construed t

o apply to stationary internal combustion engines.

(4) The term "modification” meéns any physical change in, or change in the method of operation of, a.
stationary source which mcreases the amount of any air pollutant emitted by such source or which
results in the emission of any air pollutant not previously emitted.

(5) The term "owner or operaton means any person who owns, leases, operates, controls, or supervises a

stationary source.

(6) The term "existing source" mearrs,any stationary source other,then a new source.

(7) The term "technological system of continuous emission reduction” means--

(A) a technological process for production or operation by any source which is inherently low-pélluting

or nonpolluting, or

{B) a technological system ijr continuous reduction of the poliution generated by a source before such
pollution is emitted into tlhe ambient air, including precombustion cleaning or treatment of fuels.

(8) A conversion to coal (A) by reason of an order under section 2(a) of the Energy Supply and
‘Environmental Coordination Act of 1974 [15 USCS §-792(a)] or any amendment thereto, or any
subsequent enactment which supersedes such Act, or (B) which qualifies under section 113(d)(5)(A)(ii)
of this Act shall not be deemed to be a modification for purposes of paragraphs (2) and (4) of this

subsection.

(b) List of categories of stationary sources; standards_ of performance; information ‘on pollution conrol
techniques; sources owned or operated by United States; particular systems; revised standards.

ADD-20



USCA Case #17-1273 Docurnent #1731045 Filed:'05/15/2018. Page 2420ff82926
f age 2 0

: 42 USCS § 7411
(1) (A) The Administrator shall, W|thm 90 days after the date of enactment of the Clean Air Amendments of
1970 [enacted Dec. 31, 1970] publish (and from time to time thereafter shall- revise) a list of categories
of stationary sources. He shlall include a category of sources in such list if in his judgment in causes, or
contributes significantly to, alr pollution which may reasonably be anticipated to endanger public health

or welfare

(B) Within one year after the inclusion of a category of stationary sources in a list under subparagraph
(A), the Administrator 'shall publish proposed regulations; establishing Federal standards of
performance for new sources within such category. The Administrator shall afford interested
persons an opportunity | for written comment on such proposed regulations. After consrderlng such

.comments, he shall promuigate within one year after such publication, such standards with such

modifications as he deems appropriate. The Administrator shall, at least every 8 years, review and,
if appropriate, revise such standards’ following the procedure required by this subsection for
promulgation of such standards. Notwithstanding the requirements of the previous sentence, the
Administrator need not review any such standard if the Administrator determines that such review
is not appropriate in Ii:ght of readily available information on the efficacy of such standard.
Standards of performahfce or revisions thereof shall become effective upon promulgation. When
impiementation and enf:orcement of any requirement of this Act indicate that emission limitations
and percent reductions heyond those required by the standards promulgated under this section are
achieved in practice, the Administrator shall, when revising standards promulgated under this
section, consider the emtssaon limitations and percent reductions achieved in practice.

(2) The Administrator may drstrngunsh among. classes types, and sizes within categories of new sources for
- the purpose of establlshmg such standards. '

(3) The Administrator shall, from time to time, issue information on pollution control techniques for
categories of new sources and air pollutants subject to the provrsmns of this section.

(4) The prowsrons of this section! shall apply to any new source owned or operated by the United States

(5) Except as otherwise authonzed under subsection (h), nothing in this section ‘shall. be construed to
require, or to authorize the Admlnlstrator to require, any new or modified source to install and operate
any particular technological: system of continuous emission reduction to comply wrth any new source
standard of performance. |

(6) The revised standards of perfformance required by enactment of subsection (a)(1)(A)(i) and (iiy shall be
promulgated not later than one year after enactment of this paragraph [enacted Aug. 7,-1977]. Any new
or modified fossil fuel fired stationary source which commences construction: prior to the date of
publication of the proposed revised standards shall not be required to comply wrth such revised
standards. : .

(c) State implementation and enforcement of standards of performance.

(1) Each State may develop and submit to the Administrator a procedure for implementing and enforcing
standards of performance for new sources located in such State. If the Administrator finds the State
~ procedure is adequate, he shall delegate to such State any authonty he has under this Act to
|mplement and enforce such standards.

(2) Nothlng in this subsectlon shall prohlblt the Administrator from enforcing any applicable standard of
' performance under this section:

(d) Standards of performance for eXIstlng sources; remaining useful Iife of source.

(1) The Administrator shall prescribe regulations which shall establish a procedure similar to that provided
by section 110 [42 USCS § 7410] under which each State shall submit to the Administrator a plan
which (A) establishes standards of performance for any existing source for any air pollutant (i) for
which air quality criteria have not-been issued or which is not included on a list published under section
108(a) [42_USCS § 7408(a)] or emitted from a source category which is regulated under section 112
[42 USCS § 7412] but (ii) to which a standard of performance under this section would apply if such
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existing-source were a new|source, and (B} provides for the implementation and enforcement of such
standards of performance. Regulations of the Administrator under this paragraph shall permit the State
in applying a standard of ri:erformance to any particular source under a plan submitted under this
paragraph to take into consideration, among other factors, the remarnmg useful life of the existing

source to which such standard applies.
(2) The Administrator shaII have the same authority--

(A) to prescribe a plan for 4 State in cases where the State fails to submit a satlsfactory plan as he
would have under ‘section 110(c) [42_SCS § 7410(c)] in the case of failure to submit an
implementation plan, and '

{B) to enforce the provlsloné of such plan in cases where the State fails to enforce them as he would,
have under sections 113 and 114 [42 USCS §§ 7473 and 74 14] with respect to an lmplementatlon
plan. . .

In promulgating .‘a standard of performance under a plan prescribed under this paragraph, the

Administrator shall take into consideration, among other factors, remaining useful lives of the

sources in the category of sources to which such standard applies.

(e) Prohibited acts. After the effective date of standards of performance promulgated under this section, it shall -
be unlawful for any owner or operator of any new source to operate such source in violation of any
standard of performance applicable to such source. ' ‘

(f) New source standards of performance.

{1) For those categories of major stationary sources that the Administrator listed under subsection (b)(1)(A)
before the date of the enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990]
and for which regulations had not been proposed by the Administrator by such date, the Administrator
shall- S .

(A) propose regulations es:tablishing standards of performance for at least 25 percent of such
categories of sources |within 2 years after the date of the enactment of the Clean Air Act
Amendments of 1990 [enacted Nov. 15, 1990];

(B) propose regulations eétablishing standards of performance for at least 50 percent of such
categories of sources within 4 years after the date of the enactment of the Ciean Air Act
Amendments of 1990 [enacted Nov. 15, 1990]; and .

(C) propose regulations for ;the remaining categories of sources within 6 years after the date of the
~ enactment of the Clean Alr Act Amendments of 1990 [enacted Nov. 15, 1990].

(2) In determining priorities for promulgatrng standards for categories of major stationary sources for the
purpose of paragraph (1), the Admrnlstrator shall consider--

(A) the quantity of air pollutant emissions which each such category will emit, or will be desrgned to
emrt

(B) the extent to which each such pollutant may reasonably be antrcrpated to endanger public health or
welfare and

(C) the mobility and competitive nature of each such category of sources and the consequent need for
nationally applicable new source standards of performance

(3) Before promulgating any regulations under this subsection or listing- any category of major stationary
sources as required under this subsection, the Administrator. shall consult with appropriate
representatives of the Governors and of State air pollution control agencies.

(g) Revision of regulations.
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(1) Upon application by -the Governor of a State showing that the Administrator has failed to specify in
regulations under subsectlo n (f}(1) any category of major stationary sources required to be specified
under such regulations, the ‘Admmlstrator shall revise such regulations to specrfy any such category.

{2) Upon application of the Governor of a State, showing that any category of stationary sources which is

" not included in the list under subsection (b)(1)(A) contributes significantly to air pollution ‘which may -

reasonably be anticipated to endanger public health or welfare (notwithstanding that such category is

not a category of major stationary sources), the Administrator shall revise such regulations to specify
such category of stationary sources. '

{(3) Upon application of the Governor of a State showing that the Administrator has failed to apply properly:
the criteria required to be bonsidered under subsection (f)(2), the Administrator shall revise the list
under subsection (b){1)(A) to apply properly such criteria.

(4) Upon application of the Governor of a State showing that-- -

(A) a new, innovative, or rmproved technology or process which achieves greater continuous emission
reduction has been adequately demonstrated for any category of stationary sources, and

(B) as a result of such technology or process, the new source standard of performance in effect under
this section for such {:ategory no longer reflects the greatest degree of emission limitation
achievable through app;lication of the best technological system of continuous emission reduction
which - (taking into consideration the cost of achieving such emission reduction, and any non-air
quality health and enfvironmental impact and energy requirements) has been adequately
demonstrated, : :

the Administrator sha!ié reyise such standard of performance for such category accordingly.

(5) Unless later deadlines for action of the Administrator are otherwise prescribed under this section, the
Administrator shall, not later than three months followmg the date of receipt of any apphcatlon by a .
.Governor of a State, elther——

(A) find that such apphcatron does not contain the requisite showing and deny such application, or
(B) grant such application and take the action required under this subsection.

(6) Before taking any action requrred by subsectlon (f) or by this subsectron the Administrator shall provide
notice and opportunity for publrc hearing.

(h) Design, equipment, work practrce, or operational standard; alternative emission limitation.

(1) For purposes of this sectioﬁ if in the judgment of the Administrator, it is not feasible to prescribe or
enforce a standard of performance he may instead promulgate a design, equipment, work practice, or -
operational standard, or comblnatlon thereof, which reflects the best technological system of
continuous emission reductlon which (taking into consideration the cost of achieving such emission
reduction, and any non—airg quality health and environmental impact and energy requirements) the
Administrator determines has been adequately demonstrated. In the event the Administrator
promulgates a design or eduipment standard under this subsection, he shall include as part of such
standard such requirements as will assure the proper operation and marntenanoe of any such element
of design or equipment. :

(2) For the purpose of this subsectron the phrase "not feasible to prescribe or enforce a standard of
performance” means any srtuatron in which the Administrator determines that (A) a poliutant or
pollutants cannot be emlttec;i through a conveyance designed and constructed to emit or capture such-
pollutant, or that any requitement for, or use of, such a conveyance would be inconsistent with any
Federal, State, or local law, or (B) the application of measurement methodology to a particular class of
sources is not practicable due to technological or economic limitations. ‘

(3) If after notice.and 'oppoﬂuhity‘for public hearing, any person establishes to the satisfaction of the
Administrator that an alternative means of emission limitation will achieve a reduction in emissions of

*
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any air pollutant at least equivalent to the reduction in emissions-of such air poﬂutant achieved under
the requirements of paragraph (1), the Administrator shall permit the use of such alternatlve by the
source for purposes of compliance with this section with respect to such poliutant.

(4) Any standard promulgated under paragraph (1) shall be promulgated in terms of standard of
. performance whenever it becomes feasible to promulgate and enforce such standard in such terms.

(5) Any design equipment, worki .practice or operational standard, or any combination thereof, described in
this subsection shall be treated as a standard of performance for purposes of the provisions of this Act
(other than the provisions of subsection (a) and this subsection).

{i) Country elevators. Any regulations promulgated by the Administrator under this section applicable to grain
elevators shall not apply to country elevators (as defined by the Administrator) which have a storage
capacity of less than two millien five hundred thousand bushels. .

" {j) Innovative technological systems of continuous emission reduction.

(1) (A) Any. person proposing to own or operate a new source may request the Administrator for one_ or
more waivers from the requirements of this section for such source or any portion thereof with respect
to any air pollutant to encourage the use of an innovative technological system or systems of
continuous emission reductlon The Administrator may, with the consent of the Governor of the State in
which the source is to be located grant a waiver under this paragraph, if the Administrator determmes
after notice and opportunity | for public hearing, that--

(i) the proposed system or systems have not been adequately demonstrated,

(ii) the proposed system ori systems will operate effectively and there is a substantlal hkellhood that
such system or systeme will achieve greater continuous emission reduction than that required to
be achieved under the s:tandards of performance which would otherwise apply, or achieve at least
an equivalent reduction at lower cost in terms of energy, economic, or nonair quality environmental
lmpact ) 5

{iii) the owner or operator of the proposed source has demonstrated to the satisfaction of the
Administrator that the p?roposed system will not cause or contribute to an unreasonable risk to _
public health, welfare, or safety in its operation, function, or malfunction, and

. (iv) the granting of such wai\fler is consistent with the requirements of subparagraph (C)."

In making any dete?mination under clause (ii}, the Administrator shall take into account any
. previous failure of such system or systems to operate effectively or to meet any requirement of the
new source performanc:e standards. In determining whether an-unreasonable risk exists under
clause (iii), the Administrator shall consider, among other factors, whether and to what extent the
use of the proposed tedhnological system will cause, increase, reduce, or eliminate emissions of
any unregulated poliutants; available methods for reducing or eliminating any risk to public health,
welfare, or safety which may be associated with the use of such system; and the availability of
other technological systems which may be used to conform to standards under this section without
causing or contributing fo such unreasonable risk. The Administrator may conduct such tests and
may require the owner dr operator of the proposed source to conduct such tests and provide such
information .as is necessary to carry out clause (jii) of this subparagraph. Such requirements shall
include a requirement fbr prompt reporting of the emission of any unregulated pollutant from a
system if such pollutant was not emitted or was emitted in significantly lesser amounts without use
of such system. ' '

- {B) A waiver under thls paragraph shall be granted on such terms and condmons as the
Administrator determmes to be necessary to assure--

(i) emissions from the source will not prevent attainment and maintenance of any national
ambient air qualﬁity standards, and

(i) proper functioninfg of the technological system or systems authorized.
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~ Any such t(_ferm or condition shall be tréated as a standard of performance for the
purposes of subsection (e) of this section and section 113 [42 USCS § 7413].

(C) The number of waivers granted under this paragraph with respect to a proposed technological
system of Continuo%ls emission reduction shall not exceed such number as the Administrator
finds necessary to ascertain whether or not such system will achleve the conditions specified
in clauses (i) and (IXI) of subparagraph (A).

(D) A waiver under this paragraph shall extend to the sooner of--

(i) the date determined by the Administrator, after consultation with the owner or operator of the
source,. taking! into consideration thé design, installation, and capital cost of the
technological sy stem or systems being used, or

(ii) the date on Wthh the Administrator determines that such system has failed to--

(1) achieve at Iaast an equivalent continuous emission reduction to that required to be
achieved under the standards of performance which would otherwise apply, or

(Il) comply with the condition specified in paragraph (1)(A)ii),
and that%such failure cannot be corrected. _

(E) In carrying out subpailragraph (D)(i), the Administrator. shall not permit any waiver for a source or
portion thereof to ex;tend beyond the date--

(i) seven years aﬁer@ the date on which any waiver is granted to such source or portion thereof,
or ' ‘

(i) four years after ;the date on which such source or portion thereof commences operation,
whichever is earlier.

(F) No waiver under thisé subsection shall apply to any portion of a source pther than the portion on
which the innovative technological system or systems of continuous emission reduction is
used. :

(2) (A) Ifa waiver under paragraph (1) is terminated under clause (ii) of paragraph (1)(D), the Administrator
shall grant an extension of the requirements of this section for such source for such minimum period as
may be necessary to comply with the applicable standard of pen‘qrmance under this section. Such
period shall not extend beyond the date three years from the time such waiver is terminated.

(B) An extension granted under this paragraph shall set forth emission limits and a compliance
schedule containing increments of progress which require compliance with the applicable
standards of performame as expeditiously as practicable and include such measures as are
“necessary and practicable in the-interim to minimize emissions. Such schedule shall be treated as
a standard of performarice for purposes of subsection (e) of this section and section 113.

History

(July 14, 1955, ch 360 -Tltlel ‘Part A, § 111, as added Dec. 31, 1970,2.L. 91 604, § 4(a) 84 Stat. 1683; Nov. 18,

Stat. 2467 2574 2631 )

Annotations

Notes
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§ 7426. Interstate pollution %abatement

(a) Written notice to all nearby Stateé Each applicable implementation plan shall--
(1) require each maJor proposed new {(or modified) source--

(A} subject to part C [42 USCS §§ 7470 et seq.] (relating to significant deterioration of air quality) or

(B) which may significantly ; contnbute to levels of air pollution in excess of the national ambient air
“quality standards in any air quality control region OUtSlde the State in which such source intends to
- locate (or make such modlflcatlon)

to provide written notlce to all nearby States the air pollution levels of which may be affected by
such source at least snxty days prior to the date on which commencement of construction is to be
permitted by the State providing notice, and

(2) identify all major eX|st|ng stat;lonary sources which may have the impact described in paragraph (1) with
respect to new or modified sburces and provide notice to all nearby States of the identity of such
sources not later than three months after the date of enactment of the Clean Air Act Amendments of
1977 [enacted Aug. 7, 1977] : . s

(b) Petition for finding that major sources emit or would emit proh:blted air pollutants. Any State or political
subdivision may petition the Admmlstrator for a-finding that any major source or group of stationary-sources
emits or would emit any air pollutant in violation of the prohibition of section 110(a)(2)(D)(ii) [42 USCS §

7410(a)(2)(D)(i)) or this section Within 60 days after receipt of any petition under this subsection and after -
public hearing, the Admlnlstrator shall make such a finding or deny the petltlon

(c) Violations; aIIowable continued operation. Notwithstanding any permit which may have been granted by the
State in which the source is located (or intends to locate), it shall be a violation of this section and the
applicable |mplementat|on plan in such State-- :

{1) for any major proposed new .(or modified) source with respect to which a finding has been made under
subsection (b) to be constricted or to operate in violation of the prohlbltlon of section 110(a)(2)(D)(u)
[42 USCS § 7410(a)(2)(D)(if)] or this section, or

{2) for any major existing source to operate more than three months after such finding has been made with
. respect to it. . .

The Administrator may permit the continued operation of a source referred to in paragraph (2) beyond

the expiration of such three-month period if such source complies with such emission limitations and

- compliance schedules (containing increments of progress) as may be provided by the Administrator to

~ bring about compliance with the' requirements contained in section 110(@)2)(D)(ii) [42_USCS §

7410(a)(2)(D)(i)] as expeditiously as practicable, but in no case later than three years after the date of

such finding. Nothing in the preceding sentence shall be construed to preciude any such source from
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being eligible for an enforce:ment order under section 113(d) after the expiration of such.period during
which the Administrator has permitted continuous operation.

History

(July 14, 1955, ch 360, Title |, Part A, § 126, as added Aug. 7, 1977,P.L. 95-95, Title |, § 123, 91 Stat. 724; Nov.
16, 1977, P.L. 95_—.790, § 14(a)(39), 91 Stat. 1401; Nov. 15, 1990, P.L. 101-549, Title |, § 109(a), 104 Stat. 2469.)

Annotations

Notes

References in text:

"Section 113(d)", réferred toin subséé (c); which appeared as 42 USCS § 7413(d), was amended by Act Nov.
15, 1990, P.L. 101-549, Title VII, § 701} 104 Stat. 2672, and, as amended, no longer related to final compliance
orders .

» Effectlve date of section:

Act Aug. 7, 1977, P.L. 95-95, Title IV, § 406(d), 91 Stat. 795, which appears as 42 USCS § 7401 note, provnded
_that this section is effective on the date of enactment on Aug 7,1977.

Amendments

1977 . Act Nov. 16,1977, in subsec. (a)(1) substituted "(relatlng to significant detenoratlon of alr quality)" for *,
refating to significant deterioration of air quahty, .

1990 . Act Nov. 15, 1990 (effective on enactment, except as provided by § 711(b) of such Act, which appears as 42

"~ USCS § 7401 note}, in subsec. (b), adde'd "or group of stationary sources" and substituted "110{a)(2)(D)(ii) or this
section” for "110(A)(2}(E)(i)"; in subsec. (c) in the introductory matter, inserted "this section and", and in para. (1)
and the concluding matter, substituted "1:1 0(a)(2)(D)(ii) or this section™ for "110{(a)(2)(E)Xi)" wherever appearing.

Other provisions: -
Savings provisions. For savings provisions applicable to the amendments made to this section by Act Nov. 15,

1990, see Act Nov. 15, 1990, P.L. 101- 549 Title VII, § 711(a), 104 Stat. 2684, which appears as 42 USCS § 7401
note. : .

Case Notes

1. Generally

2. Grounds for abatement
3. Delay

4. Evidence

5. Due process

6. Procedural matters

1. Generally
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United States Code Service - T:tles 1 through 54 > TITLE 42. THE PUBLIC HEALTH AND .
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ACTIVITIES > PLAN REQUIREMENTS FOR NONATTAINMENT AREAS > NONATTAINMENT
AREAS IN GENERAL

§ 7506a. Interstate transport commissions

(a) Authonty to establish interstate transport regions. Whenever, on the Administrator's own motion or by
petition from-the Governor of any State, the Administrator has reason to believe that the interstate transport
of air pollutants from one or more States contributes significantly to a. violation of a national ambient air
quality standard in one or more other States, the Administrator may establish, by rule, a transport region for
such pollutant that includes such States. The Administrator, on the Administrator's own motion or upon

* petition from the Governor of any State, or upon the recommendatlon of a transport commission
established under subsection (b), may-- :

" (1) add any State or portion of a State to any region established under this subsecfion whenever the
Administrator has reason to believe that the interstate transport of air pollutants from such State
significantly contributes to a violation of the standard in the transport region, or -

(2) remove any State or portion of a State from the region whenever the Admlnlstrator has reason to
believe that the control of emissions in that State or portion of the State pursuant to this section will not
significantly contribute to the attainment of the standard in any area in the region.

The Administrator shall apprbve or disapprove any such petition or recommendation within 18 months
of its receipt. The Administrator shall establish appropriate proceedings for public participation
" regarding such petitions and motions, including notice and comment. .

{b) Transport commissions.’

(1) Establishment. Whenever the Administrator establishes a transport region under subsection (a), the
Administrator shall establish a transport commission comprised of (at a minimum) each of the following
members: ‘

" {A) The Govefnor of each State in the region or the designee of each such Governor.
(B) The Administrator or the Administrator's designee.

(C) The Regional Administrator (or the Administrator's designee) for eéch‘RegionaI Office for each
Environmental Protection Agency Region affected by the fransport region concerned.

(D) An air pollution control official representing each State in the region, appointed by the Governor.

Decisions of, and recommendations and. requests to, the Administrator by each transport
.commission may be made only by a majority vote of all members other than the Admlnlstrator and’
the Regional Administrators (or designees thereof).

{2) Recommendations. The transport commission shall assess the degree of interstate transport of the
pollutant or precursors to the pollutant throughout the transport region, assess strategies for mitigating
. the interstate pollution, and recommend to the Administrator such measures as the Commission
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determines to be necessary to ensure that the plans for the relevant States meet the requirements of
section 110(a}(2¥D) [42 USCb § 7410(a)(2}(D)]. Such commission shall not be subject to the
provisions of the Federal Adwsory Committee Act (5 U.S.C. App.).

(c) Commission requests. A transport commission established under subsection (b) may request the
Administrator to issue a findingi under section 110(kN(5) [42 USCS § 7410(k)(5)] that the implementation
plan for one or more of the States in the fransport region is substantially inadequate to meet the
requirements of section 110(a )(2)(D) {42 _USCS._§ 7410(al2XD)]. The Administrator shall approve,
disapprove, or partially approve _and partially disapprove such a request within 18 months of its receipt and,
to the extent the Administrator a'pproves such request issue the finding under section 110(k)(5) [42 USCS

opportumty for public partncnpatlon and shall address each specmc recommendation made by the
commission. Approval or disapproval of such a request shall constltute final agency action WIthln the
meaning of section 307(b) [42 USCS § 7607(b)].

History

 (July 14, 1955, ch 360, Title I, Part D, Subpart 1, § 176A, as added Nov. 15, 1990,P.L. 101-549, Title |, §
~ 102(f)(1), 104 Stat. 2419.)

Annotations

Notes

Effective date of section:

This section is effective on enactment, .except as provxded by § 711(b) of Title VII of Act Nov. 15, 1990 P.L. 101-
549, 104 Stat. 2684, which appears as 2 USCs § 7401 note.

QOther provisions:

Savings provisions. For savings provisions applicable to the enactment of this section by Act Nov. 15, 1990, see
Act Nov. 15, 1990, P.L. 101-549, Title VII, § 711(a), 104 Stat. 2684, which appears as 42 USCS § 7401 note.

Research References & Practice Aids

Related Statutes & Rules:

This section is referred to in 42 USCS §§ 74086, 7410, 7511¢.

Am Jur:

Texts:

3 Environmental Law Practice Guide (Matthew Bender), ch 17, Clean Air Act § 17.02.

Law Review Articles:

ADD-29



USCA Case #17-1273 . Document #1731045 " Filed: 05/15/2018 Page 3330ff%6
: Page 3 0

42 USCS § 7506a

Brooks. Big Oil, Big Conseduences, and the Big Unknown: Exploring the Legal, Reg'u!atory, and Environméntal
Impact of the Gulf Oil Spill: The Gulf Qil Spill:’ The Road Not Takeh. 74 Alb 1 Rev 489, 2010/2011.

Reitze. Clean Air Symposium: The lntersec’uon of Climate Change and Clean Air Act Statlonary Source Programs.
43 Ariz St L.J 907, Fall 2011.

Sautter; Littvay. Environmental Judicial }nterpretaﬁon and Agency Review:. An Emp'irical Investigation of Judicial
Decision-Making in the Clean Water Act and the Clean Air Act. 19 Buff Envtl LJ 2689,
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" United States Code Service - Titles 1 through 54 > TITLE 42. THE PUBLIC HEALTH AND
WELFARE > CHAPTER 85. AIR POLLUTION PREVENTION AND CONTROL > PROGRAMS AND
ACTIVITIES > PLAN REQUIREMENTS FOR NONATTAINMENT AREAS > ADDITIONAL
PROVISIONS FOR OZONE NONA TTAINMENT AREAS

§ 7511. Classifications and attainment dates

(a) Classification and attainment dates for 1989 nonattainment areas.

(1) Each area designated nonattainment for 'ozone pursuant to section 107(d) [42 USCS § 7407(0')] shall
be classified at the time of such designation, under table 1, by operation of law, as a Marginal Area, a
Moderate Area, a Serious Area, a Severe Area, or an Extreme Area based on the design value for the area.
"“The design value shall be calculated according -to the interpretation methodology issued by the
Administrator most recently before the date of the enactment of the Clean Air Act Amendments of 1990. For
each area classified under this?subsection, the primary standard attainment date for ozone shall be as
expeditiously as practicable but not later than the date provided in table 1. : »

TABLE 1
Area class Design value* Primary standard
. attaihment date**

Marginal......... 0.121 up to 0.138..... 3 years after

‘ enactment
Modexate......... 0.138 up to Q.iGO ..... 6 years after °

. enadtment

Serious....... ...0.160 up to Q.léo ..... 9 years after
enactment

Severe. ......... 0.180 up to 0.280..... 15 years after
enaétment

Extreme.......... 0.280 and aﬁdve ...... 20 years éfter

enactment

*The design value is measured in parts per million jppm).
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**The primary standaxd attain@ent date is measured from the date of

the enactment of the Clean AifEAmendments.of 1990.

(2) Notwithstanding table 1, in the case of a severe area with a 1988 ozone design value between 0.190
and 0.280 ppm, the attarnment date shall be 17 years (in heu of 15 years) after the date of the
enactment of the Clean Air Amendments of 1990.

(3) At the time of publication of the notice under sectron 107(d)(4) [42 USCS § 7407(d)(4)] (relating to area
designations) for each ozone nonattainment area, the Administrator shall publish a notice announcing
the classification. of such ozone nonattainment aréa. The provisions of section 172(a)(1)(B) [42 USCS
§ 7502(a)(1)(B)] (relating to lack of notice and comment and judicial review) shall apply to 'such
classification. '

(4) If an area classrf ed under paragraph (1) (Table 1) would have been classified in another category if the
design value in the area were 5 percent greater or 5 percent less than the level on which such
classification was based, the Administrator may, in the Administrator's discretion, within 90 days after
the initial classification, by the procedure required under paragraph (3), adjust the classification to
place the area in such other category. In making such adjustment, the Administrator may consider the
number of exceedances of t'he national primary ambient air quality standard for ozone in the area, the
level of pollution transport between the area and other affected areas, including both mtrastate and-
interstate transport, and the mix of sources and air pollutants in the area. :

(5) Upon application by any State, the _Admrnrstrator may extend for 1 additional year (hereinafter referred
to as the "Extension Year") the date specified in table 1 of paragraph (1) of this subsection if-- -

(A) the State has complled with all requirements and commitments pertaining to the area in the‘
applicable rmplementatron plan, and :

(B) no more than 1 exceedance of the national ambient air qualrty standard level for ozone has
occurred in the area in the year preceding the Exiension Year.

No more than 2 one-year extensions may be issued under this paragraph for a single
nonattainment area.

(b) New designations and reclassifieationsr

(1) New designations to nonattainment. Any area that is designated attainment or unclassifiable for ozone
under section 107(d){4) [42_USCS § 7407(d}(4)], and that is subsequently redesignated to
nonattainment for ozone under section 107(d)(3) [42 USCS § 7407(d)(3)], shall, at the time of the

" redesignation, be classified by operation of law in accordance with table 1 under subsection (a). Upon
its classification, the area shall be subject to the same requirements under section 110, subpart 1 of
this part, and this subpart [42 USCS §§ 7410, 7501 et seq., 7511 et seq.] that would have applied had
the area been so classified at the time of the notice under subsection (a)(3), except that any absolute,
fixed.date applicable in connection with any such requirement is extended by operation of law by a
period equal to the length of time between the date of the enactment of the Clean Air Act Amendments
“of 1990 and the date the area is classified under this paragraph. :

(2) Reclassification upon failure to attain.

(A) Within 6 months followrng the applicable attainment date (including any extension thereof) for an
ozone nonattainment aréa, the Administrator shall-determine, based on the area's design value (as
of the attainment date), whether the area attained the standard by that date. Except for any Severe
or Extreme area, any area that the Administrator finds has hot attained the standard by that date
shall be reclassified by operation of law in accordance with table 1 of subsectron (a) to the higher
of--

{i} the next higher classification for the area, or
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(ii) the classification applicable to the area's design value as determined at the time of the notice
required under subparagraph (B).

No area shall be réclassified as Extreme under clause (ii).

(B) The Administrator shall publlsh a notice in the Federal Register, no later than 6 months following
the attainment date, |dent|fymg each area that the Adminisirator has determined under
“subparagraph (A) as havmg failed to attain and identifying the reclassification, if any, described
under subparagraph (A)

(3) Voluntary reclassification. The Administrator shall grant the request of any State to reclassify a
nonattainment area in that State in accordance with table 1 of subsection (a) to a higher classification.
The Administrator shall publish a notice in the Federal Register of any such request and of action by
the Administrator granting the request.

(4) Failure of severe areas to atteilin standard.

(A) If any Severe Area fails to achieve the national primary ambient air quality standard for ozone by
the applicable attainmeht date (including any extension thereof), the fee provisions under section
18542 USCS § 751 10] shall apply within the area, the percent reduction requirements of section
182(c)(2)(B) and (C) [42 USCS § 7511a(c)(2)(B), (C)] (relating to reasonable further progress
demonstration and NO[X] control) shall continue to apply to the area, and the State shall
demonstrate that such percent reduction has been achieved in each 3-year interval after such
failure until the standard is attained. Any failure to . make such a demonstration shall be subject to
the sanctions provided under this part [42 USCS §§ 7501 et seq.].

(B) In addition to the requiréments of subparagraph (A), if the ozone design value for a Severe Area
referred to in subparagraph (A) is above 0.140 ppm for the year of the applicable attainment date,
or if the area has failed to achieve its most recent milestone under section 182(g) [42 USCS §
'7511a(q)], the new source review requirements applicable under this subpart [42 USCS §§ 7511 et
seq.] in Extreme Areas shall apply in the area and the term [terms] "major source" and “"major
stationary source" shall have the same meaning as in Extreme Areas.

(C) In addition to the requirements of subparagraph (A) for those areas referred to in subparagraph (A)

" and not covered by subparagraph (B), the provisions referred to in subparagraph (B) shall apply
after 3 years from the applicable attainment date unless the area has attained the standard by the
end of such 3-year period.

(D) If, after the date of the enactment of the Clean Air Act Amendments of 1990, the Administrator
modifies the method of determining compliance with the national primary ambient air quality
standard, a design value or other indicator comparable to 0.140 in terms of its relationship. to the .
standard shall be used in lieu of 0.140 for purposes of applying the provnsnons of subparagraphs
(B) and (C).
((_:)-References to terms. ..
(1) Any reference in this subpart [42 USCS §§ 7511 et seq.] to a "Marginal Area", a "Moderate Area”, a
“Serious Area", a "Severe Area", or an "Extreme Area” shall be considered a reference to a Marginal

Area, a Moderate Area, a Serious Area, a Severe Area, or an Extreme Area as respectively classified
under this section.

(2) Any reference in this subpart [42 USCS §§ 7511 et seq.] to "next higher classification" or comparable
terms shall be considered a reference to the classification related fo the next hlgher set of design
values in table 1. ?

History
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§ 7511a. Plan submissions and requirements

(a) Marginal areas. Each State in which all or part of a Marginal Area is located shall, with respect to the
Marginal Area (or portion thereof, to the extent specified in this subsection), stbmit to the Administrator the
. State implementation plan revisions (including the plan items) described under this subsection except to
the extent the State has made such submissions as of the date of the enactment of the Clean Air Act
Amendments of 1990 [enacted Nov. 15, 1990]. .

(1) lnventory. Within 2 years after the date of the enactment of the Clean Air Act' Amendments of 1990
[enacted Nov. 15, 1990], the State shall submit a comprehensive, accurate, current inventory of actual
emissions from all sources, as described in section 172(c)(3) [42 USCS § ?502(0)(3)] in accordance
with guidance provided by-the Administrator.

(2) Corrections to the State implementation plan. Within the periods prescribed in this paragraph, the State
shall submit a revision to the State implementation plan that meets the following requirements--

(A) Reasonably available control technology corrections. For any Marginal Area (or, within the
Administrator's discretion, portion thereof) the State shall submit, within'6 months of the date of
classification under section 181(a) [42 USCS § 7511(a)], a revision that includes such provisions to
correct requirements in (or add requirements to) the plan concerning reasonably available control
technology as were required under section 172(b) [42 USCS § 7502(b)] (as in effect immediately
before the date of the enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15,
1990]), as interpreted in guidance issued by the Administrator under section 108 [42 USCS §
7408] before the date of the enactment of the Clean Air Act Amendments of 1920 [enacted Nov.

. 15, 1990]. v

(B) Savings clause for vehicle inspection and maintenance.

(i) For any Marginal Area (or, within the Administrator's discretion, portion thereof), the plan for
which already includes, or was required by section 172(b)(11)(B) [42. USCS § 7502(b)(11)(B)]
(as in effect immediately before the date of the enactment of the Clean Air Act Amendments of
1990 [enacted Nov. 15, 1990]) to have included, a specific schedule for implementation of a
vehicle emission control inspection’ and mainteriance program, the State shall ‘submit,
immediately after the date of the enactment of the Clean Air Act Amendments of 1990
[enacted Nov. 15, 1990], a revision that includes any provisions necessary to provide for a
vehicle inspection and maintenance program of no less stringency than that of either the
program defined in House Report Numbered 95-204,. 95th Congress, 1st Session, 281-291
(1977) [unclassified] as interpreted in guidance of the Administrator issued pursuant to section
172(b)(11)(B) [42_USCS § 7502(b)(11)(B)] (as in effect immediately before the date of the

ADD-34



USCA Case #17-1273  Document #1731045 | Filed: 05/15/2018 PagFe 3820ffS29(()3
: age20

42 USCS § 7511a

enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990]) or the program
already included in the plan, whrchever is more strlngent

(if) ‘Within 12 months after the date of the enactment of the Clean Air Act Amendments of 1990
~ [enacted Nov. 15, 1990], the Administrator shall review, revise, update, and republish in the
Federal Register the guidance for the States for motor vehicle inspection and maintenance
programs required by this Act, taking into consideration the Administrator's investigations and
audits of such program. The guidance shall, at a minimum, cover the frequency of inspections,
the types of vehicles to be inspected (which shall include leased vehicles that are registered in
- the nonattainment area), vehicle maintenance by owners and operators, audits by the State,
the test method and measures, including whether centralized or decentralized, inspection
methods and procedures, quality of inspection, components covered, assurance that a vehicle’
subject to a recall notice from a manufacturer has complied with that notice, and effective
implementation and- enforcement, including ensuring that any retesting of a vehicle after a
failure shall include proof of corrective action and providing for denial of vehicle registration in
the case of tampering or misfueling. The guidance. which shall be incorporated in the
applicable State implementation plans by the States shall provide the States with continued"
reasonable flexibility to fashion effective, reasonable, ‘and fair programs for the affected
consumer. No later than 2 years after the Administrator promulgates regulations under section
202(m)(3) [42 USCS § 7521(m)(3)] (relating to emission control diagnostics), the State shall
submit a revision to such program to meet any requlrements that the Administrator may
prescribe under that section.

(C) Permit programs. Within 2 years after the date ot the enactment of the Clean Air Act Amendments
of 1990 [enacted Nov. 15, 1990], the State shall submit a revnsron that -includes each of the
following: .

- {i) Provisions to require permits in accordance with sections 172(c)(5) and 173 |42 USCS'§§
. 7802(c)(5), 7503], for the construction and operation of each new or modified major statlonary
source (with respect to ozone) to be located in the area.

(if) Provisions to correct requirements in (or add requirements to). the plan concerning permit
programs as were required under section 172(b)(6) [42 USCS § 7502(b)(6)] (as in effect
immediately before ithe date of the enactment of the Clean Air Act Amendments of 1990
[enacted Nov. 15, 1990]), as interpreted. in regulations of the Administrator promulgated as of
the date of the enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990].

(3) Periodic inventory.

(A) General requirement. No later than the end of each 3-year period-after submission of the inventory
under paragraph (1) until the area is redesignated to"attainment, the State shall submit a revised
" inventory meetrng the requtrements of subsection (a)(1)

(B) Emrssnons statements

(i) Within 2 years after the date of the enactment of the Clean Air Act Amendments of 1990
[enacted Nov. 15, 1990], the State shall submit a revision to the State implementation plan to
require that the owner or operator of each stationary source of oxides of nitrogen or volatile
organic compounds provide the State with a statement, in such form as the Administrator may
prescribe (or accept an equivalent alternative developed by the State) for classes or
categories of sources, showing the actual emissions of oxides of nitrogen and votatile organic
compounds from that source. The fifst such statement shail be submitted within 3 years after
the date of the enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990].
Subsequent statements shall be submitted at least every year thereafter. The statement shalll
contain .a certification that the information contained in the statement is accurate to the ‘best
-knowledge of the individual certifying the statement.
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(if) The State may waive the application of clause (i) to any class or category of stationary sources
which emit less than 25.tons per year of volatile organic compounds or oxides. of nitrogen if the
State, in its submissions under subparagraphs [subparagraph] (1). or (3)(A), provides an
mventory of emissions from such class or category of sources, based on the use of the
emission factors established by the Administrator or other methods acceptable to the

~ Administrator.

(4) General offset requirement. For purposes of satlsfylng the em|33|on offset requnrements of this part [42

mcreased emissions of such air pollutant shall be at least 1.1 o 1.

The Administrator may, in the Administrator's discretion, require States to submit a schedule for
submitting any of the revisions or other items required under this sqbsec’uon The requirements of this
subsection shall apply in lieu of any requirement that the State submit a demonstration that the -
applicable implementation plan provides for attainment of the ozone standard by the applicable
attainment date in any Marginal Area. Section 172(c)(9) [42_USCS § 7502(c)(9)] (relatlng to
contingency measures) shall not apply to Marginal Areas.

(b) Moderate areas. Each State in which ali or part of a-Moderate Area is located shall, with resp‘ec:t to the
Moderate Area, make the submissions described under. subsection (a) (relating to Marginal Areas), and
shall also submit the revisions to the applicable implementation plan described under this subsection.’

{1) Ptan provisions for reascnable further progress.
(A) General rule.

(I) By no later than 3 years after the date of the enactment of the Clean Air Act Amendments of
1990 [enacted Nov. 15, 1990], the State shall- submit a revision to the applicable
implementation’ plan to provide for volatile organic compound emission reductions, within 6

. years after the date of the ehactment of the Clean Air Act Amendments of 1990 [enacted Nov.
15, 1990], of at.least 15 percent from baseline emissions, accounting. for any ‘growth in -
emissions. after the year-in which the Clean Air Act Amendments of 1990 [enacted Nov. 15,
1990] are enacted. Such plan shall provide for such specific annual reductions in emissions of
volatile organic compounds and oxides of nitrogen as necessary to attain the national primary
ambient air quality standard.for ozone by the attainment date applicable under this Act. This
subparagraph shall not apply in the case of oxides of nitrogen for those areas for which the
Administrator determines (when the Administrator approves the plan or plan revision) that
additional reductions of oxides of nitrogen would not contribute to attainment.

A (ii) A Ipercentage less than 15 percent may be used for purposes of clause (i) in the case of any
State which demonstrates to the satisfaction of the Administrator that-- ‘

(1) new source review provisions are applicable in the nonattainment areas’in the same manner
and to the same extent-as required under subsection (e) in the case of Exireme Areas
- (with the exception that, in applying such provisions, the terms "major source” and "major,
‘stationary source” shall include (in addition to the sources described in sectibn 302 (42
and under common controf that emits, or has the potential to emit, at least 5 tons per year

of volatile organic compounds); '

(1) reasonably available control technology is required for all existing major sources (as defined
in-subclause (1)); and .

(III) the plan reflecting a lesser percentage than 15 percent includes all measures that can
feasibly be |mplemented in the area, in light of technologlcal achievability. :

To qualify for a lesser percentage under this clause, a State must demonstrate to the
satisfaction of the Admlmstrator that the plan for the area mcludes the measures that are
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achieved in practrce by sources in the same source category in nonattamment areas of the
next hrgher category.

(B) Baseline emissions. For purposes of subparagraph (A), the term. "baseline emrssnons" means the
total amount of actual VOC or NO[X]emissions from all anthropogenic sources in the area during
the calendar year of the enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15,
1990], excluding emissions that would be elrmlnated under the regulations described in clauses (i)
and (i) of subparagraph (D). : : v

(C) General rule for creditab]hty of reductions. Except as provided under subparagraph (D), emissions
reductions are creditable toward the 15 percent required under subparagraph (A) to the extent they
have actually occurred, as of 6 years after the date of the enactment of the Clean Air Act
Amendments of 1980 [enacted Nov. 15, 1990], from the implementation of measures required
‘under the ‘applicable implementation plan, rules promuigated by the Administrator, or a permit
under title V [42 USCS §§ 7661 et seq.].

" (D) Limits on creditability of reductions. Emission reductions from the fellowing_ measures are not'
creditable toward the 15 percent reductions required under subparagraph (A): ' .

(i) Any measure retatlng to motor vehicle exhaust or evaporatlve emissions promulgated by the
Administrator by January 1, 1990.

(i) Regulations concerning Reid Vapor Pressure promulgated by the Administrator by the date of
the enactment. of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990] or required
to be promulgated under section 211(h) [42 USCS § 7545(h)].

(iii) Measures required under subsection (a)(2)(A) (concermng corrections to rmplementatron plans
prescnbed under gwdance by the Administrator).

(iv) Measures requrred under subsection (a)(2)(B) to be submitted lmmedlately after the date of the'
enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1980] (concerning
corrections to motor vehicle inspection and maintenance programs).

(2) Reasonably available control technology. 'The State: shall submit a revision to the applicable
implementation plan to include provisions to require the implementation of reasonably available control
- technology under section 172(c)(1) [42 USCS § 7502(c)(1)] with respect to each of the following:

(A) Each category of VOC sources in the area covered by a CTG document issued by the Administrator
between the date of the enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15,
1990] and the date of attainment.

(B) All VOC sources in the area covered by any CTG issued before the date of the enactment of the
Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990].

(C) All other major stationary' sources of VOCs that are located in the area.

Each revision described in subparagraph (A) shall'be submitted within the period set forth by the
Administrator in issuing the relevant CTG document. The revisions with respect to sources
described in subparagraphs (B) and (C) shall be submitted by 2 years after the date of the
enactment of the Clean Air Act Amendments-of 1990 [enacted Nov. 15, 19901, and shall provide for
the implementation of the requrred ‘measures as expeditiously as practicable but no later than May
31, 1995. .

(3) Gasoline vapor recovery.

{A) ‘General rule. Not latér than 2 years after the date of the enactment of the Clean Air Act
Amendments of 1990 [enacted Nov. 15, 1990}, the State shall submit a revision to-the applicable
implementation plan to require all owners or operators of gasoline dispensing systems to install
and operate, by the date prescribed under subparagraph (B), a system for gasoline vapor recovery
of emissions from the fueling of motor vehicles. The Administrator shall issué guidance as
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approprlaté as to the effectiveness of such system. This subparagraph shall apply only to facilities
which selI more than 10,000 gallons of gasoline per month (50 OOO gallons per month in the case

{B) Effective date. The date requiredv under subparagraph (A) shall be--

(i) 6 months after the :adoption date, in the case of gasoline dispensing facilities for which
construction commenced after the date of the enactment of the Clean Air Act Amendments of
1990 [enacted Nov. 15 1990];

(ii) one year after the adoption date, in the case of gasoline dispensing facilities which dlspense at
least 100,000 gallons of gasoline per month, based on average monthly sales for the 2-year
period before the adoption date; or

(iii) 2 years after the adoption daté, in the case of all other gasoline dispensing facilities.

Any gasoline dispensing facility described under both clause (i) and clause (i) shall meet
the requirements of clause (i). '

(C) Reference to terms. For purposes of this paragraph, any reference to the term "adoption date" shall
be considered a reference to the date of adoption by the State of requirements for the installation
and operation of a system for gasoline vapor recovery of emissions from the fueling of motor
vehicles.

(4) Motor vehicle inspection and maintenance. For all Moderate Areas, the State shall submit, immediately
after the date of the enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990}, a
revision to the applicable implementation plan that includes provisions necessary to provide for a
vehicle inspection and maintenance program as described in subsection (a)(2)(B) (without regard to
whether or not the area was required by section 172(b)(11)(B) [42 USCS § 7502(b)(11)(B)] (as in effect
immediately before the date of the enactment of the Clean Air Act Amendments of 1990 [enacted Nov.
15, 1990]) to have included a specific schedule for implementation of such a program).

(5) General offset requirement. For purposes of satisfying the emission offset requirements of this part, the
ratio of total emission reductions of volatile organic compounds to total increase [increased] emissions
of such air pollutant shall beat least 1.15.t0 1.

(c) Serious areas. Except as otherwise specified in paragraph (4), each State in which all or part of a Serious
Area is located shall, with respect to the Serious Area (or portion thereof, to the extent specified in this
subsection), make the submissions described under subsection (b) (relating to Moderate Areas), and shall
also submit the revisions to the applicable implementation plan (including the plan items) described under
-this subsection. For any Serious Area, the terms "major source" and "major stationary source” include (in
-addition to the sources described in section 302 [42 USCS § 7602]) any stationary source or group of
sources located within a contiguous area and under common control that emits, or has the potential to
emit, at least 50 tons per year. of volatile organic compounds.

{1) Enhanced monitoring. In _order to obtain more comprehensive and representative data on ozone air
poliution, not later than 18 months after the date of the enactment of the Clean Air Act Amendments of
1990 [enacted Nov. 15, 1990] the Administrator shall promulgate rules, after notice and public
comment, for enhanced monitoring of ozone, oxides of nitrogen, and volatile organic compounds. The
rules shall, among other things, cover the location and maintenance of monitors. Immediately following
the promuigation of rules by the Administrator relating to enhanced monitoring, the State shall
commence such actions as may be necessary to adopt and implement a program based on such rules,
to improve monitoring for ambient concentrations of ozone, oxides of nitrogen and volatile organic
compounds and to improve monitoring of emissions of oxides of nitrogen and volatile organic
compounds. Each State implementation plan for the area shall contain measures to improve the
ambient monitoring of such air pollutants.
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{2) Attainment and reasorrable _furthér progress demonstrations. Within 4 years aﬂer.the date of the
- enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990], the State shall submit a
revision to the applicable implementation plan that includes each of the following:

(A) Attainment demonstration. A demonstration that the plan, as revised, will provide for attainment of
the ozone national ambient air quality standard by the applicable attainment date. This attainment
demonstration must be based on photochemical grid modeling or any other analytical method '
determined by the Administrator, in the Administrator’s discretion, to be at least as effective.

(B) Reasonable further progress demonstration. A demonstration that the plan, as revised, will result in
VOC emissions reductions from the baseline emissions described in subsection (b)(1)}(B) equal to
the following amount averaged over each consecutive 3-year period beginning 6 years after the
date of the enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990], until the
attainment date:

(i) at least 3 percent of baseline emissions each year; or

(i) an amount less than 3 percent of such baseline emissions each year, if the State demonstrates
* to the satisfaction of the Administrator that the plan reflecting such lesser amount includes alt -
measures-that can feasibly be implemented in the area, in light of technological achievability.

. To lessen the 3 percent requirement under clause (i), a State' must demonstrate to the '
satisfaction of the Administrator that the plan for the area includes the measures that are
achieved in practice by sources in the same source category in nonattainment areas of the next
higher classification. Any determination to léssen the 3 percent requirement shall be reviewed
~ at each milestone under section 182(g) [subsec :(g) of this section] and revised to reflect such
new measures (if any) achieved in practice by sources in the- same category in any State,
allowing a reasonable time to implement such measures. The emission reductions described in
this subparagraph shall be calculated. in accordance with subsection (b){(1) (C) and (D)
(concerning creditability of reductions). The reductions creditable for the period beginning 6
years after the date of the enactment of the Clean Air Act Amendments of 1990 [enacted Nov.
15, 1990}, shall include reductions that occurred before such period, computed in accordance
with subsection (b)(1), that exceed the 15-percent amount of reductions required under
~subsection (b)(1)(A). : .

(C) NO[X] control. The revision may contain, in lieu of the demonstration required under subparagraph
(B), a demonstration to the satisfaction of the Administrator that the applicable implementation -
plan, as revised, provides for reductions.of emissions of VOC's and oxides of nitrogen (calculated
according to thé .creditability provisions of subsection (b)(1)(C) and (D)), that would result in a
reduction in ozone concentrations at least equivalent to that which would resuit from the amount of
VOC emission reductions required. under subparagraph (B). Within 1 year after the date of the
enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990], the Administrator
shall issue guidance concerning the conditions under which NO[X]} control may be substituted for
VOC control or may be combined with VOC control in order to maximize the reduction in ozone air
pollution. In accord with such guidance, a lesser percentage of VOCs may be accepted as an
adequate demonstratron for purposes-of this subsectron :

(3) Enhanced vehicle inspection and maintenance program

(A) Requnrement for submission.. Within 2 years after the date of the enactment of the Clean Air Act
Amendments of 1990 [enacted Nov. 15, 1990], the ‘State shall submit a revision to the applicable
implementation plan to provide for an enhanced program to reduce hydrocarbon emissions and
. NO[X] emissions from in-use motor vehicles registered in each urbanized area (in the
nonattainment area), as defined by the Bureau of the Census, with a 1980 populatron of 200,000
or more.

(B) Effective date of State programs; guidance. The State program required under subparagraph (A)
shall take effect no later than 2 years from the date of the enactment of the Clean Air Act
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Amendments of 1990 [enacted Nov. 15, 1990], and shall comply in all respects with guidance
published in the Federal}Register (and from time to time revised) by the Administrator for enhanced
vehicle inspection and maintenance programs. Such guidance shall include—

(i) a performance standard achievable by a program combining emission testing, ineluding on-road
emission testing,  with inspection to detect tampering with emission control devices and
misfueling for all light-duty vehicles and all light- duty trucks subject to standards under section
20242 USCS § 7521}, and

(ii) program administration features necessary to feasonably assure that adequate management-
resources, tools, and practices are in place to attain and maintain the performance-standard.

Compliance with the performance standard under clause (i) shall be determmed using a
method to be established by the Administrator.

{C) State program. The State program required under subparagraph (A) shall mclude at a minimum,
each of the following elements-- v

(l) Computerized emission analyzers including on-road testing devices.

{ii) No waivers for vehicles and parts covered by the emission control performance warranty as -
provided for in section 207(b) [42 USCS § 7541(b)] unless a warranty remedy has been denied _
in writing, or for tampering-related repairs.

(iif) In view of the air quality purpose of the program, if, for any vehicle, waivers are permitted for
emissions-related repairs not covered by warranty, an expenditure to qualify for the waiver of
~an amount of § 450 or more for such repairs (adjusted annually as determined -by the
Administrator on the basis of the Consumer Price index in the same manner as provided in title

V [42 USCS §§ 7661 et seq.]).

{iv) Enforcement through denial of vehicle registration (except for any program in operation before
the date of the enactment of the Clean Air Act Amendments of 1990 [énacted Nov. 15, 1990]
whose enforcement mechanism is demonstrated to the Administrator to be more effective than
the applicable vehicle registration program in assuring that noncomplying vehicles are not
operated. on public roads).

~ {v) Annual emission testing and necessary adjustment, repair, and maintenance, unless the State
demonstrates to the satisfaction of the Administrator that a biennial inspection, in combination
with other features of the program which exceed the requirements of this Act, will result in
emission reductions which equal or exceed the reductions which can be obtained through such
annual inspections.

(vi) Operation of the program on a centralized basis, unless the State demonstrates to the

- satisfaction of the Administrator that a decentralized program will be equally effective. An
electronically connected testing system, a licensing system, or other measures (or any
combination thereof) may be considered, in accordance with criteria “established by the
Administrator, as equally effective for such purposes. - .

(vii) Inspection of emission control diagnostic ‘systems and the maintenance or repair of
malfunctions or system deterioration identified by or affecting such diagnostics systems.

Each State shall biennially prepare a report to the Adrninist_rator which assesses the
emission reductions achieved by the program required under this paragraph based on data
collected during inspection and repair of vehicles. The methods used to assess the emission
reductions shall be those estabhshed by the Administrator.

{4) Clean-fuel vehicle programs.

{A) Except to the extent that substitute prbvisions have been apprdved by the Administrator under
subparagraph (B), the State shall submit to the Administrator, within 42 months of the date of the
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enactment of the Clean Air Act Amendments of 1990_ [enacted Nov. 15, 1990], a revision to the
applicable 'implementatipn plan for each area described under part C of title 1l [42 USCS 8§ 7581
et seq] o include such measures as may be necessary to ensure .the eﬁectiveness of the

clean-fue! vehlcles {(as deflned in part C of title Il [42 USCS §§ 7581 et seq.]) economic from the
. standpomt of vehicle owners. Such a revision shall also be submitted for each area that opts into
the clean fuel-vehicle program as provided in part C of trtle 11142 USCS §§ 7581 et seq.].

(B) The Administrator shall approve, as a substrtute forallora: portlon of the clean-fuel vehicle program
prescribed under part C:of title 1 [42 USCS §§ 7581 et seq.], any revision to the relevant applicable
rmplementatron plan that |n the Admmlstrators Judgment will achieve Iong-term reductions in

program for whrch the revision is to substitute. The Admimstrator may approve such revision only if
it consists exclusively of provisions other than those required under this Act for the area. Any State
seeking approval of such revision must submit the revision to the Administrator within 24 months of
the date of the enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990]. The
Administrator shall approve or disapprove any such revision within 30 months of the date of the
enactment of the Clean Air Act Amendments of 1990 [enacted Nov. 15, 1990]. The Administrator: '
shall publish the revision submitted by a State in the Federal Register upon receipt. Such notice

- shall constitute a notice of proposed rulemaking on whether or not to approve such revision and -

. shall be deemed to comply with the requirements concerning notices of proposed rulemaking
contained in s'ectiOns,553 through 557 of title 5 of the United States Code (related to notice and
comment). Where the Administrator approves such revision for any area, the State need not
submit the revision required by subparagraph (A) for the area with respect to the portions of the
Federal clean-fuel vehicle program for which the Administrator has approved the revision as a
substitute. »

(C) If the Administrator determines, under section 179 [42 USCS § 7509], that the State has failed to
submit any portion of the program required under subparagraph (A), then, in. addition to any
sanctions available under section 179 [42 USCS § 7509], the State may not receive credit, in any
‘demonstration of attainment or reasonable further progress for the area, for any emission
reductions from implementation of the corresponding aspects of the Federal clean—fuel vehicle
requirements established in part C of title [l [42 USCS §§ 7587 et seq. ] '

(5) Transportatron control.

(6)

[(A)] Beginning 6 years after the date of the enactment of the Clean Air Act Amendments of 1990
[enacted Nov. 15, 1990] and each third year thereafter, the State shall submit a demonstration as to
whether current aggregate vehicle mileage, aggregate vehicle emissions, congestion levels, and other
relevant parameters. are consistent with those used for the area's demonstration of attainment. Where
such parameters and emissions levels exceed the levels projected for purposes of the area's
attainment demonstration, the State. shali within 18 months develop and submit a revision of the
applicable implementation plan that includes a transportation control' measures program consisting of
measures from, but not limited to, section 108(f) [42_USCS § 7408(f)] that will reduce emissions to
levels that are consistent with emission. levels projected in such demonstration. In considering such -

measures, the State should ensure adequate access to downiown, other.commercial, and residential = -

areas and should avoid measures that increase or relocate emissions and congestion rather than
reduce them. Such revision shall be developed in accordance with guidance - issued by the
Administrator pursuant to section 108(e) [42.USCS § 7408(e)] and with the requirements of section
174(b) [42_USCS § 7504(b)] and shall include implementation and funding schedules that achieve
expeditious emissions reductions in accordance with implementation plan prOJectrons

De minimis rule. The new- source review provisions under this part shali’ ensure that increased
emissions of volatile organic compounds resulting from any physical change in; or change in the
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method of operation of, a stationary source located in the area shall not be consrdered de minimis for
purposes of determining the appllcability of the permit requirements established by this Act unless the
increase in net emissions of such air pollutant from such source-does not exceed 25 tons when

- aggregated with all other net increases.in 'emissions from the source over any period of 5 consecutive
calendar years which includes the calendar year in which such iricrease occurred.

(7) Special rule for modifications of sources emitting less than 100 tons. In the case of any major stationary
source of volatile organic compounds located in the area (other than a source which emits or has the
potential to emit 100 tons or more of volatile organic compounds per year) whenever any change (as.
described in section 111(a)(4) [42.USCS.§ 7411(a)(4)]) at that source results in any increase (other
than a de minimis increase) in emissions of volatile organic compounds from any discrete operation,
unit, or other pollutant emitting activity at the source, such increase shall be considered a modification
for purposes of section 172(c)(5) and section 173(a) [42 USCS §§.7502(c)(5), 7503(a)], except that
such increase shall not be considered a modification for such purposes if the owner or operator of the
source elécts to offset the increase by a greater reduction in emissions of volatile organic compounds

. concerned from other operations units, or activities within the source at an internal offset ratio of at

" least 1.3 to 1. If the owner or operator does not make such election, such change shall be considered a
modification for such purposes, but in applying section 173(a)(2) [42 USCS § 7503(a)(2]] in the case of '
any such modification, the best available controf technology (BACT), as defined in section 169 [42

© USCS § 7479), shall be substituted for the lowest achievable emission rate (LAER). The Administrator
shall establish and publish policies and procedures for implementing the provisions of this paragraph.

(8) Special rule for modifications of sources emitting 100 tons or more. In-the case of any major stationary
source of volatile organic compounds located in the area which emits or has.the potential to emit 100
tons or more of volatile organic compounds per year, whenever any change (as described in section
111(a)(4) [42_USCS § 7411{a)(4)]) at that source results in any increase (other than a de minimis
increase) in emissions of volatile organic compounds from any discrete operation, -unit, or other
pollutant emitting activity at the source, such increase shall be considered a modification for purposes
of section 172(c)(5) and section 173(a) [42 USCS §§ 7502(c)(5), 7503(a)]. except that if the owner or
operator of the source elects to offset the increase by a greater reduction in emissions of volatile.
organic compounds from other operations, units, or activities within the source at an internal offset ratio
of at least 1.3 to 1, the requirements of section 173(a)(2) [42 USCS § 7503(3)(2)] (concerning the
lowest achievable emission rate (LAER)) shall not apply.

(9) Contingency provisions. In addition to the contingency provisions required under section 172(c)(9) [42
USCS § 7502(c}(9)]. the plan revision shall provide for the implementation of specific measures to be
undertaken if the area fails to meet any applicable milestone.. Such measures shal be included in the
plan revision as .contingency measures o take effect without further action by the State or the
Administrator upon a failure by the State to meet the applicable milestone. -

(10) General offset requirement For purposes of satisfying"tiie emission offset requirements of this part [42

Pl oA O S

increase emissions of such air poliutant shall be at least 1.2 to 1.

Any reference to "attainment date" in subsection (b), which is incorporated by reference into this
subsection, shall refer to the attainment date for serious areas. o

(d) Severe areas. Each State in which all or part of a Severe Area is located shall, with respect to the Severe -
Area, make the submissions described under subsection (c) (relating to Serious Areas), and shall also
submit the revisions to the applicable implemehtatio‘n plan (including the plan items) described under this
subsection. For any Severe Area, the terms "major source” and "major stationary source” include (in

- addition to the sources described in section 302 [42 USCS § 7602]) any stationary source or group of
sources located within a contiguous area and under common control that emits, or has the potential to
emit, at Ieast 25 tons per year of volatile organic compounds.

(1) Vehicle miles traveled.
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(A) Within 2 years after the date of enactment of the Clean Air Act Amendments of 1990 [enacted Nov.

15, 1990], the State shall submit a revision that identifies and adopts specific enforceable -
transportation control strategies and transportation control measures to offset any growth in

emissions from growth in vehicle miles traveled or numbers of vehicle trips in such area and to .

attain reduction in motor vehicle emissions as necessary,.in combination with other emission

reduction requirements of this subpart [42 USCS §§ 7511 et seq.], to comply with the requirements
~of subsection {subsections] (b)(2)(B) and (c)(2)(B) {pertaining to periodic emissions reduction

requirements). The State shall consider measures specified in section 108(f) [42 USCS § 7408(f)],
and choose from among-and implement such measures as necessary to demonstrate attainment
with the national ambient air quality standards; in considering such measures, the State should
ensure adequate access to downtown, other commercial, and residential areas and should avoid
»measures that increéase or relocate emlssmns and congestion rather than reduce them.

(B) The State may also, in its discretion, submlt a revision at any time requiring employers in such area
to implement programs to reduce work-related vehicle trips and miles travelled by employees.
Such revision shall be developed in accordance. with guidance issued by the Administrator
pursuant to section 108(f) [42_USCS § 7408(f)] and. may require that employers in such area
increase average passenger occupancy per vehicle in commuting trips between home and the
workplace during peak travel periods. The guidance of the Administrator may specify average
‘vehicle occupancy rates which vary for locations .within a nonattainment area (suburban, center
city, business district) or among nonattainment areas reflecting existing occupancy rates and the
availability of high occupancy modes. Any State required to submit a revision under this

subparagraph (as in effect before the date of enactment of this sentence [enacted Dec. 23,-1995]) .

containing provisions requiring employers to reduce work-related vehicle trips and miles travelled
by employees may, in accordance with State law, remove such provisions from the implementation
plan, or.withdraw its submission, if the State notifies the Administrator, in writing, that the State has
undertaken, or will undertake, one or more alternative methods that wili achieve emission
reductions equivalent to:those to be achieved by the removed or withdrawn provisions.

(2) Offset requirement. For purposes of satlsfylng the offset requ1rements pursuant to this part [42 USCS §§
7501 et seq.], the ratio of total emission reductions of VOCs to total increased emissions of such air
pollutant shall be at least 1.3 to 1, except that if the State plan requires all existing major sources in the
nonattainment area to use best available control technology (as defined in section 169(3) [42 USCS' §
7479(3)]) for the control of volatile organic compounds, the ratio shall be at least 1.2 to 1.

(3) Enforcement under section 185. By December 31, 2000, the State shall submit a plan revision which
includes the provisions required under section 185 [42 USCS § 7511d].

Any reference to the term "attainment date” in subsection (b) or (c), which is incorporated by reference
- into this subsection (d), shall refer to the attainment date for Severe Areas. -

(e) Extreme areas. Each State in which all or part of an Extreme Area is located shall, with respect to the
Extreme Area, make the submissions described under subsection (d) (relating to Severe Areas), and shall
also submit the revisions to the applicable implementation plan (including the plan items) described under
this subsection. The provisions of clause (ii) of subsection (c)(2)(B) (relating to reductions of less than 3
percent), the provisions of paragaphs [paragraphs] (6), (7) and {8) of subsection. (c). {relating to de minimus
{minimis] rule and modification -of sources), and the provisions of clause (i) of subsection (b){(1)(A) (relating
to reductions of less than 15 percent) shail not apply in the case of an Extreme Area. For any Extreme
Area, the terms "major source” and "major stationary source" includes [include] (in addition to the sources
described in section 302 [42 USCS § 7602]) any stationary source or group of sources located within a
contiguous area and under common control that emits, or has the potential to emit, at least 10 tons per '
year of volatile organlc compou nds.

{1) Offset requirement. For purposes of satlsfymg the offset requirements pursuant to this par’t [42 USCS §§ '

pollutant shal{ be at least 1.5 to 1, except that if the State plan requires all existing major sources in the
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nonattamment area to use best ava|lable control technology (as defined in section 169(3) [42 USCS §

(2) Moo[iﬁcations. Any change (as described-in section 111(a)(4) [42 USCS § 7411(al(4)]) at a major

(3)

(4)

stationary source which results in any increase in emissions from any discrete operation, unit, or other
pollutant emitting activity at the  source shall be considered a modification for purposes of section
172(c)(5) and section 173(a) [42 USCS §8.7502(c)(5), 7603(a)], except that for purposes of complying
with the offset requirement pursuant to section 173(a)(1) [42_USCS § 7503(a)(1]], any such increase
shall not be considered a modification if the owner or operator .of the source elects to offset the
increase by a greater reduction in emissions of the air pollutant concerned from other discrete
operations, units, or activities within the source at an internal offset ratio of at least 1.3 to 1. The offset
requirements of this part [42 USCS §§ 7501 et seq.] shall not be applicable in Extreme Areas to a
modification of an existing source if such modification consists of installation of equ1pment required to
comply with the applicable implementation plan, permlt or this Act.

Use of clean fuels ¢r advanced control technology. For Extreme Areas, a plan revision shall be
submitted within 3 years after the date of the enactment of the Clean Air Act Amendments of 1990
[enacted Nov. 15, 1990] to require, effective 8 years after such date, that each new, modified, and
existing electric utility and industrial and commercial boiler which emits more than 25 tons per year of
oxides of nitrogen--

(A) burn as its primary fuel natural gas, methanol, or ethanol (or a comparably low polluting fuel), or

(B) use advanced control technology (such as catalytic control technology or other comparably
effective control methods) for reduction of emissions of oxides of nitrogen.

For purposes of this subsection, the term "primary fue!" means the fuel which is used 90 r;ercent
or-more of the operating time. This paragraph shall not apply during any natural gas supply
emergency (as defined in title Il of the Natural Gas Policy Act of 1978 [15 USCS §§ 3361 et seq.]).

Traffic control measures during heavy traffic hours. For Extreme Areas, each implementation plan
revision under this subsection may contain provisions establishing traffic control measures applicable
during heavy traffic hours to reduce the use of high polluting vehicles or heavy-duty vehicles,
notwithstanding any other provision of law.

(5) New technologies. The Administrator may, in accordance with section 110-[42 Uscs. § 74101, approve

provisions of an implementation plan for an Extreme Area which anticipate development of new control
techniques or improvement of existing control technologies, and an attainment demonstration based on
such provisions, if the State demonstrates to the satisfaction of the Administrator that--

(A) such provisions are not hecessary to achieve the incremental emission reductions requiréd during
the first 10 years after the date of the enactment of the Clean Air Act Amendments of 1990
[enacted Nov. 15, 1990]; and

(B) the State has submitted enforceable commitments to develop and adopt contingency measures to
be implemented as set forth -herein if the anticipated technologies do not achieve planned
reductions. :

Such contingency measures shall be submitted to the Administrator no later than 3 years before
proposed implementation of the plan provisions and approved or disapproved by the Administrator
in accordance with section 110 [42 USCS § 7410]. The contingency measures shall be adequate to
produce emission reductions sufficient, in conjunction with other approved plan provisions, to
achieve the periodic emission reductions required by subsection (b)(1) or (€)(2) and attainment by
the applicable dates. 1f the Administrator determines that an Extreme Area has failed to achieve an
emission reduction requirement set forth in subsection (8)(1) or (c)(2), and that such failure is due
in whole or part to an inability to fully implement provisions approved. pursuant to this subsection,
the Administrator shall require the State to implement the contingency measures to the extent
necessary to assure compliance with subsections (b)(1) and (c)(2). '
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Any reference to the term "attainment date” in subsection (b), (c), or (d) which is mcorporated by
reference into this subsection, shall refer to the attainment date for Extreme Areas.

(f) NOIX] requrrements

(1) The plan provisions required under this subpart [42 USCS §§ 7511 et seq.] for major stationary sources
of volatile organic compounds shall also apply to major stationary sources (as defined in section 302
[42_USCS § 7602] and subsections (c), (d), and (e) of this section) of oxides of nitrogen. This
subsection shall not apply in the case of oxides of nitrogen for those sources for which the
Administrator determines (when the Administrator approves a plan or plan revision) that net air quality

-benefits are greater in the absence of reductions of oxides of nitrcgen from the sources concerned.
This subsection shall alsc not apply in the case of oxides of nitrogen for-- ‘

" (A) nonattainment areas not within an ozone transport region under section 184 [42 USCS § 7511¢] if
the Administrator determines (when the Administrator approves a plan or .plan revision) that
additional reductions of oxides of nitrogen would not contribute to attarnment of the national
ambient air quality standard for ozone in the area, or » :

(B) nonattainment areas wrthm such an ozone transport region if the Administrator determines (when
the Administrator approves a plan or plan revision) that additional reductrons of oxides of nitrogen
would not produce net ozone air quality benefits in such region.” :

The Administrator shall, in the Admmrstrators determinations, consider the study required under
section 185B [42 USCS § 75111#]. .

(2) (A) If the Administrator determines that excess reductions in emissions of NO[X] would.be. achreved
under paragraph (1), the Administrator may limit the apphcatlon of paragraph (1) to the extent
necessary to avoid achlevmg such excess reductions. . -

(B) For purposes of this paragraph, excess reductions in emissions of NOJX] are emission reductions
for which the Administrator determines that net air quality benefits are greater in the’ absence of
such reductions. Alternatively, for purposes of this. paragraph, excess reductions in emissions of .
NO[X] are, for--.

'(i) nonattainment areas not within an ozone franSport region under section 184 [42 USCS § 751 1cl,
emission reductions that the Administrator determines would not contribute to attainment of the
national ambient air quality standard for ozone in the area, or

(ii} nonattainment areas within such ozone transport region,” emission reductions that the
Administrator determines would not produce net ozone air quality benefits in such region.

(3} At any time after the final report under section 185B [42 UUSCS § 7511f] is submitted to Congress, a
person may petition the Adminjstrator for a determination under paragraph (1) or (2) with respect to
any. nonattainment area or any ozone transport region under section 184 [42 USCS § 7511c]. The
Administrator shall grant or deny such petition within 6 months after its filing with the Administrator.

(g) Milestones.

{1) Reductions in emissions. & years after the date of the enactment of the Clean Air Amendments of 1990
"{enacted Nov. 15, 1990] and at intervals of every 3 years thereafter, the State shall determine whether
each nonattalnment area (other than an -area classified as Marginal or Moderate) has achieved a
reduction in emissions during the preceding intervals equivalent to the total emission reductions.
required to be achieved by the end of such interval pursuant to subsection (b)(1) and.the
corresponding requirements of subsections (c)(2) (B) and (C), (d), and (e). Such reduction shall be
referred to in this section as an applicable milestone. . '

(2) Compliance demonstration. For each nonattainment area referred to in paragraph (1), not later than 90
days after the date on which an applicable milestone occurs (not including an attainment date on which
a milestone occurs in cases where the standard has been attained), each State in which all or part of
such area is located shall submit to the Administrator a demonstration that the milestone has been
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met. A demonstration under this paragraph shall be submitted in such form and manner, and shall
contain such information and analysis, as the Administrator shall require, by rule. The Administrator
shall determine whether or not a State's demonstration is adequate within 90 days after the
Administrator's receipt of a demonstration which contains the information and analysis required by the
Administrator.

(3) Serious and Severe Areas; State election. If a State fails to submit a demonstration under paragraph (2)
for any Serious -or Severe Area within the required period or if the Administrator determines that the
area has not met any appllcable mllestone the State shall elect, within 90 days after such failure or
determination--

(A) to have the area reclassified to the next higher classification,

(B) to implement specific additional measures adequéte, as determined by the Administrator, to meet
the next milestone as provided in the applicable contingency pian; or

"(C) to adopt an economic incentive program as described in paragraph (4).

If the State makes an election under subparagraph (B), the Administrator shall, within 90 days
after the election, review such plan and shall, if the Administrator finds the contingency plan
inadequate, require further measures necessary to meet such milestone. Once the State makes an
election, it shall be deemed accepted by the Administrator as meeting the election requirement. If
the State fails to make an election required under this paragraph within the required 90-day period
or within 6 months thereafter, the area shall be reclassified to the next higher classification by
operation of Jaw at the expiration of such 6-month period. Within 12 months after the date required
for the State to make an election, the State shall submit a revision of the applicable implementation
plan for the area that meets the requirements of this paragraph. The Administrator shall review
such plan revision and approve or disapprove the revision within @ months after the date of its
submission.

(4) Economic incentive program.

(A) An economic incentive program under this paragraph shall be consnstent with rules published by the
Administrator and sufficient, in comblnatlon with other elements of the State plan, to achieve the
next milestone. The State program may include a nondiscriminatory system, consistent with
applicable law regarding interstate commerce, of State established emissions fees or a system of
marketable permits, or a system of State fees on sale or manufacture of products the use of which
contributes to ozone formation, or any combination ‘of the foregoing or other similar measures. The
program may also include incentives and requirements to reduce vehicle emissions and vehicle
miles traveled in the area, including any of the transportation control measures ldentlﬂed in section
108(f) [42 USCS § 7408(f)].

(B) Within 2 years after the date of the enactment of the Clean Air Act Amendments of 1990 [enacted
‘Nov. 15, 1990], the Administrator shali publish rules for the programs to be adopted pursuant to
subparagraph (A). Such rules shall include model plan provisions which may be adopted for
reducing emissions from permitted stationary sources, area sources, and mobijle sources. The
guidelines shall require that any revenues generated by the plan provisions adopted pursuant to
subparagraph (A) shall be used by the State for any of the followmg

(i) Providing incentives for achieving emission reductlons

(ii) Providing assistance for the development of innovative technologies for the control of ozone air
pollution and -for the development of lower-polluting solvents and .surface coatings. Such
assistance shall not provide for the payment of more than 75 percent of éither the costs of any
project to develop such a technology or the costs of development of a lower—pollutmg solvent
or surface coating. :

(iii) Funding the administrative costs of State programs under thlS Act. Not more than 50 percent of
such revenues may be used for purposes of this clause.
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(5) Extreme aréas. If a State fails to submit a demonstration under paragraph (2) for any Extreme Area
within the required period, or if the Administrator determines that the area has not met any applicable
milestone, the State shall, within 9 months after such failure or determination, submit a plan revision to
implement an economic incentive program which meets the requirements of paragraph (4).  The
Administrator shall review such plan revision and approve or disapprove-the revision within @ months
after the date of its submrssron

(h) Rural transport areas.

{1) Notwithstanding any other provision of section 181 [42 USCS § 7511] or this section, a State containing

an ozone nonattainment area that does not include, and is not adjacent to, any part of a Metropolitan

- Statistical Area or, where one exists, a Consolidated Metropolitan Statistical Area (as defined by the

United States Bureau of the-Census), which area is treated by the Administrator, in the Administrator's

discretion, as a rural transport area within the meaning of paragraph (2), shall be treated by operation

of law as satisfying the requirements of this section if it makes the submissions requrred under
subsection (a) of this section (relating to marginal areas).

(2) The Administrator may treat an ozone nonattainment area as a rural transport area if the Administrator
finds that sources of VOC (and, where the Administrator determines relevant, NO[X]) emissions within
the area do not make a significant contribution to the ozone concentratlons measured in the area or in
other areas. : :

(i) Reclassified areas. Each State containing an ozone rionattainment area reclassified under section 181(b)(2) -
[42 USCS § 7511(h)(2)] shall meet such requirements of subsections (b) through (d) of this section as may
be applicable to the area as reclassified, according to the schedules prescribed in connection with such
requirements, except that the Administrator may adjust any applicable deadlines (other than attainment
dates) to the extent such adjustment is necessary or appropriate to assure consistency among the required

: submrssrons

(i) Multi-State ozone nonattainment areas.

(1) Coordination among States. Each State in which there is located a portion of a single ozone-
nonattainment area which covers more than one State (herelnafter in this section referred to as a
"multi-State ozone nonattainment area") shall--

-(A) take all reasonable steps to coordinate, substantively and procedurally, . the revisions and
implementation of State implementation pians applicable to the nonattainment area concerned,;
and

(B) use photochemlcal grid modeling or any other analytlcal method determined by the Admrmstrator in
his discretion, to be at least as effective.

The Administrator may not approve any revision of a State implementation plan submitted under
this part [42 USCS §§ 7501 et seq.] for a State in which part of a multi-State ozone nonattainment
area is located if the plan revision for that State fails to comply with the requlrements of this
. subsection.

(2) Failure to demonstrate attainment. If any State in which there is located a portion of a multi-State ozone
nonattainment area fails to provide a demonstration of attainment of the national ambient air quality
standard for ozone in that portion within the required period, the State may petition the Administrator to
make a finding that the State would have been able to make such demonstration but for the failure of
one or more other States in which other portions of the area are located to commit to the
implementation of all measures required under section. 182 [42 USCS § 7511a] (relating to plan
submissions and requirements for ozone nonattainment areas). If the Administrator makes such
finding, the provisions of section 179 [42 USCS § 7509] (relating to sanctions) shall not apply,. by
reason of the failure to make such demonstration, in the portion of the multi-State ozone nonattainment
area within the State submitting such petition. - '
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Current through PL 115-171, approved 5/9/18

United States Code Service - Titles 1 through 54 > TITLE 42. THE PUBLIC HEALTH AND -
WELFARE > CHAPTER 85. AIR POLLUTION PREVENTION AND CONTROL > PROGRAMS AND
ACTIVITIES > PLAN REQUIREMENTS FOR NONATTAINMENT AREAS > ADDITIONAL
PROVISIONS FOR OZONE NONATTAINMENT AREAS

§ 7511c. Control of intersta_te ozone air pollution

(a) Ozone transport regions. A single transport region for ozone (within the meaning of section 176A(a) [42
USCS § 7506a(a)]), comprised of the States of Connecticut, Delaware, Maine, Maryland, Massachusetts,
New Hampshire, New Jersey, New York, Pennsylvania, Rhode lIsland, Vermont and the-Consolidated
Metropolitan Statistical Area that includes the District of Columbia, is hereby established by operation of
law. The provisions of section 176A(a)(1) and (2) [42 USCS § 7506a(a)(1), (2)] shall apply with respect to
the transport region established under this section and any other transport region established for ozone,
except to the extent inconsistent with the provisions of this section. The Administrator shall convene the
commission required (under section 176A(b) [42 USCS § 7506a(b)]) as a result of the establishment of
such region within 6 months of the date of the enactment of the Clean Air Act Amendments of 1990.

(b} Plan provisions for Stetes in ozone transport reglons. _

(1) In accordance with section 110 [42.USCS § 7410}, not later than 2 years after the date of the enactment
of the Clean Air Act Amendments of 1990 (or 9 months after the subsequent inclusion of a State in a
transport region established for ozone), each State included within a transport region established for
ozone shall submit a State |mplementat|on plan or revision thereof to the Administrator which requires
the following—

(A) that each area in such State that is in an ozone transport region, and that is a metropolitan
statistical area or part thereof with a population of 100,000 or more comply with the provisions of
section 182(6)(2)(A) [42 USCS § 7511a(c)(2)(A)] (pertalnmg to enhanced vehicle 1nspect|on and
maintenance programs); and

(B) implementation of reasonably aVaiIable control technology With respect to all sources of volatile .
organic compounds in the State covered by a control techniques guideline issued before or after
the date of the enactment of the Clean Air Act Amendments of 1990.

(2) Within 3 years after the date of the enactment of the Clean Air Act Amendments of 1990, the,

" Administrator shall complete a study identifying control measures capable of achieving emission

- reductions comparable to those achievable through vehicle refueling controls contained in- section

182(b)(3) [42_USCS § 7511a(b)(3)], and such measures or such vehicle refueling controls shall be

implemented in accordance with the provisions of this section. Notwithstanding other deadlines in this

section, the applicable implementation plan shall be revised to reflect such measures within 1 year of

completion of the study. For purposes of this section any stationary source that emits or has the

- potential to emit at least 50 tons per'year of volatile organic compounds shall be considered a major

stationary source and subject to the requirements which would be applicable to major stationary
sources if the area were classified asa Moderate nonattainment area.

(c) Additional contro! measures.
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(1) Recommendations. Upon petition of any State within a transport region established for ozone, and
based on a majority vote of the Governors on the Commission [commission]-(or their designees), the
Commission [commission]: may, after notice and opportunity for public comment, develop
recommendations for additional control measures to be applied within all or a part of such transport
region if the commission determines such meastires are necessary to bring any area in such region )
into attainment by the dates provided by this subpart [42 USCS §§ 7571 et seq.]. The commission shall
transmit such recommendations to the Administrator. '

(2) Notice and review. Whenever the Administrator receives recommendations prepared by a commission
pursuant to paragraph (1) (the date of receipt of which shall herelnafter in this section be referred to as
the "receipt date“) the Administrator shall— :

(A) immediately publish in the Federal Register a notice stating that the recommendations are available
and provide an opportunity for public hearing within 90 days beginning on the receipt date; and

(B) commence a review of the recommendations to determine whether the control measures in the
recommendations are necessary to bring any area in such region into attainment by the dates
provided by this stibpart [42 U_SCS §§ 7511 et seq.] and are otherwise consistent with this Act.

(3) Consultation. In undertaking the review required under paragraph (2)(B), the Administrator shall consult
with members of the commission of the affected States and shall take into-account the data, vxews and
comments received pursuant to paragraph (2)(A).

(4) Approval and disapproval. Within 9 months after the receipt date, the Administrator shall (A) determine
whether to approve, disapprove, or partially disapprove and partially approve the recommendations;
(B) notify the commission in writing of such approval, disapproval, or partial disapproval; and (C)
publish such determination in the Federal Register. If the Administrator dlsapproves or ‘partially -
dlsapproves the’ recommendations, the Administrator shall specify--

(i) why any disapproved additional control measures are not necessary to bnng any area in such regron
into attainment by the dates provided by this subpart [42 USCS §§ 7511 et seq.] or are otherwise
not consistent with the [this] Act; and"

(i) recommendations concerning equal or more effective actions that could be taken by the
commission to conform the. disapproved portion of the recommendations to the requirements of
this section. ' V

(8) Finding. Upon approval or partial approval of recommendations submitted by a commission, the
- Administrator- shall issue to each State which is included in the transport region and to which a
requirement of the approved plan-applies, a fi ndlng under section. 110(k)(5) [42 USCS § 74710(k)(5)]
that the implementation plan for such State is inadequate to meet the requ1rements of section
110(a)(2)D) [42_USCS_§ 7410(a)(2)}{D)]. Such finding shall require éach such State to revise its
implementation plan to include the approved additional control measures within one year after the

" finding is issued.

(d) Best available air quality monitoring and modeling. For purposes of this section, not later than 6 months
after the date of the enactment of the Clean Air Act Amendments of 1990, the Administrator shall
promulgate criteria for purposes of determining the contribution of sources in one area to concentrations of
ozone in another area which is a nonattainment area for ozone. Such criteria shall require that the best
available air quality monltonng and modeling technlques be used for purposes of making such
determinations. :

-History

(July 14, 1955, ch 360, Title |, Part D, Subpart 2, §184 as added Nov. 15, 1990,P.L. 101-549, Title I, § 103 104
Stat. 2448.) : .

ADD-49



USCA Case #17-1273 -~ Document #1731045 Filed: 05/15/2018 Page 53 of 96

" LexisNexis

42 USCS § 7606

Current through PL 115-170, approved 5/9/18

United States Code Service - Titles 1 through 54 > TITLE 42. THE PUBLIC HEALTH AND
WELFARE > CHAPTER 85. AIR POLLUTION PREVENTION AND CONTROL > GENERAL
PROVISIONS

§ 7606. Federal procurement

(a) Contracts with violators prohibited. No Federal agency may enter into any contract with any person who is
convicted of any offense under section 113(c) [42 USCS § 7413(c)] for the procurement of goods,
materials, and services to perform such contract at any facility at which the violation which gave rise to
such conviction occurred if such facility is owned, leased, or supervised by such person. The prohibition in
the preceding sentence shall continue until the Administrator certifies that the condition giving rise to such
a conviction has been corrected. For convictions arising under section 113(c)(2) {42 USCS § 7413(c)(2)],

- the condition giving rise fo the conviction also shall be considered to include any substantive violation of
this Act associated with the violation of 113(c)(2) [42 USCS § 7413(c)(2}]. The Administrator may extend
this prohibition to other facilities owned or operated by the convicted person.

{b) Notification procedures. The Administrator shall establish procedures to provide all Federal agencies with
the notification necessary for the purposes of subsection (a).

(c) Federal agency contracts. In order to implement the purposes and policy of this Act to protect and enhance
the quality of the Nation's air, the President shall, not more than 180 days after enactment of the Clean Air
Amendments of 1970 [enacted Dec. 31, 1970] cause to be issued an order (1) requiring each Federal
agency authorized to enter into contracts and each Federal agency which is empowered to extend Federal
assistance by way of grant, loan, or contract to effectuate the purpose and policy of this Act in such
contractmg or assistance activities, and (2) setting forth procedures, sanctions, penalties, and such other

- provisions, as the President determines necessary to carry out such requirement.

(d) Exemptions; notification to Congress. The President may exempt any contract, loan, or grant from all or
part of the provisions of this section where he determines such exemption is necessary in the paramount
interest of the United States and. he shall notify the Congress of such exemption. .

(e) Annual report to Congress. The Presidént shall annually report to the Congress on measures taken toward
implementing the purpose and intent of this section, including but not limited to the progress and problems
associated with implementation of this section.

History ,

(July 14, 1955, ch 360, Title 1l § 306, as added Dec. 31, 1970PL 91-604, § 12, 84 Stat. 1707, Nov. 15 1990,
PL 101-549, Title VI, § 705, 104 Stat. 2680)

Annotations

thes
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42 USCS § 7607

Current through PL 115-170, approved 5/9/18

United States Code Service - ' Titles 1 through 54 > TITLE 42. THE PUBLIC HEALTH AND
WELFARE > CHAPTER 85. AIR POLLUTION PREVENTION AND CONTROL > GENERAL
PROVISIONS

§ 7607. Administrative proceedings and judicial review -

(a) Administrative subpenas; confidentiality; witnesses. In connection with any determination under section
110(f) [42_USCS § 7410(A), or for purposes of obtaining information under section 202(b)(4) or 211(c)(3)
[42_USCS § 7521(b)(4) or 7545(c)(3)], any investigation, monitoring, reporting requirement, entry,

~ compliance inspection, or administrative enforcement proceeding under the [this] Act (including but not -
limited to section 113, section 114, section 120, section 129, section 167, section 205, section 206, section
208, section 303, or section 306 [42 USCS § 7413, 7414, 7420, 7429, 7477, 7524, 7525, 7542, 7603, or
7606][,]1, the Administrator may issue subpenas for the attendance and testimony of witnesses and the
production of relevant papers, books, and documents, and he may administer oaths. Except for emission

" _data, upon a showing satisfactory to the Administrator by such owner or operator that such papers, books, -
documents, or information or particular part thereof, if made public, would divulge trade secrets or secret
processes of such owner or operator, the Administrator shall consider such record, report, or information or
particular portion thereof confidential in accordance with the purposes of section 1905 of title 18 of the
United States Code, except that such paper; book, document, or information may be disclosed to other
officers,- employees, or authorized representatives of the United States concerned with carrying out this
Act, to persons carrying out the-National Academy of Sciences' study and investigation provided for in
section 202(c) [42 USCS § 7521(c)], or when relevant in any proceeding under this Act. Witnesses
summoned shall be paid the same fees and mileage that are paid witnesses in the courts of the United
States. In case of contumacy or refusal to obey a subpena served upon any person under this
subparagraph, the district court of the United States for any district in which. such person is found or
resides or transacts business; upon application by the United States and after notice to such person, shall
have jurisdiction to issue an order requiring such person to appear and give testimony before the
Administrator to appear and praduce papers, books, and documents before the Administrator, or both, and
any failure to obey such order of the court may be punished by such court as a contempt thereof.

{b) Judicial review.

(1) A pet|t|on for reVIew of action of the Admlnlstrator in promulgatmg any natlonal prlmary or secondary

§ 7413, 7419, or 7420), or any other natlonally applicable regulatlons promulgated, or flnal action
taken, by the Administrator under this Act may be filed only in the United States Court of Appeals for
the District of Columbia. A petition for review of the Administrator's action in approving or promulgating
- any implementation- plan under section 110 or section 111(d) [42 USCS § 7410 or 7411(d)], any order
under section 111() [42 USCS & 7477}, under section 112 [42 USCS § 74121,[,] under section 119
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[42 USCS & 7419}, or under section 120 [42 USCS & 7420, or his action under section 119'(0)(2)(A),
(B), or (C) (as in effect before the date of enactment of the Clean Air Act Amendments of 1977) or
under regulations thereunder, or revising regulations for enhanced monitoring and compliance
certification programs under section 114(a)(3) of this Act, or any other final action of the Administrator
under this Act (including any denial or disapproval by the Administrator under title | [42 USCS §S 7401
et seq.]) which is locally or regionally applicable may be filed only in the United States Court of Appeals
for the appropriate circuit. Notwithstanding the preceding sentence a petition for review of any action
referred to in such sentence may be filed only in the United States Court of Appeals for the District of
Columbia if such action is based on a determination of nationwide scope or effect and if in taking such
action the Administrator finds and publishes that such action is based on such a determination. Any
petition for review under this subsection shall be filed within sixty days from the date notice of such
promulgation, approval, or action appears in the Federal Register, except that if such petition is based
solely on grounds arising after such sixtieth day, then any petition for review under this subsection shall
be filed within sixty days after such grounds arise. The filing of a petition for reconsideration by the
Administrator of any otherwise final rule or action shail not affect the finality of such rule or action for
purposes of judicial review nor extend the time within which a petition for judicial review of such rule or
action under this section may be filed, and shall not postpone the effectiveness of such rule or action.

(2) Action of the Administrator with respect to which review could have been obtained under paragraph (1)
shall not be subject to judicial review in civil or criminal proceedings for enforcement. Where a final
decision by the Administrator defers performance of any nondiscretionary statutory action to a later
time, any person may challenge the deferral pursuant to paragraph (1).

(c) Additional evidence. [n any judicial proceeding in which review is sought of a determination under this Act
required to be made on the record after notice and opportunity for hearing, if any party applies to the court”
for leave to adduce additional evidence, and shows to the satisfaction of the court that such additional
evidence is material and that there were reasonable grounds for the failure to adduce such evidence in the
proceeding before the Administrator, the court may order such additional evidence (and evidence in
rebuttal thereof) to be taken before the Administrator, in such manner and upon such terms and conditions
as [to] the court may deem proper. The Administrator may modify his findings as to the facts, or make new
findings, by reason of the additional evidence so taken and he shall file such modified or new findings, and
his recommendation, if any, for the modlﬁcatlon or setting aside of his original determination, with the
return of such additional evidence.

(d) Rulemaking.
(1) This subsection applies to--

(A) the promulgation or revision of any national ambient air quality standard under section 109 [42

USCS § 7409,

(B) the promulgation or revision of an implementation plan by the Administrator under section 110(c)
[42 USCS § 7410(c]],

{C) the promulgation or revision of any standard of performance under section 111 [42 USCS § 7411],
or emission standard or limitation under section 112(d) [42 USCS § 7412(d})], any standard under

(E) the promulgation or revision of any regulation pertaining to any fuel or fuel additive under section
211 {42 USCS § 7545],

(F) the promulgation or revision of any aircraft emission standard under section 231 [42 USCS § 7571];

{G) the promulgation or revision of any regulationAunder title IV (relating to control of acid deposition),
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(H) promulgation or revision of regulatlons pertammg to primary nonferrous -smelter orders under
section 119 [42 USCS S 7414] (but not including the.granting or denying of any such order),

(1) promulgation or revision of regulatrons under title VI [42 USCS §§ 7671 et seq] (relating to
stratosphere and ozone protectlon)

{J) promulgation or revision of regulations under subtrtle C of title | {42 USCS §§ 7470 et seq.] (relatmg
to prevention of significant deterioration of air quallty and protection of visibility), .

(K) promulgahon or revision of regulations under section 202 [42 USCS § 7521] and test procedures for
new motor vehicles or engines under section 206 [42 USCS § 7525), and the revision of a
standard under section 202(a)(3) [42 USCS § 7521(a)(3N,

(M) promulgation or revision of any regulations promulgated under sectlon 207 {42 UScs § 7541}
(relating to warranties and compliance by vehicles in actual use),

(N) action of the Administrator under section 126 [42 USCS § 7426] (relating to rnterstate pollutron
abatement), o

(O) the promulgation or revision of any regulation pertalmng to consumer and commercial products
under section 183(e) [42 USCS § 7511b(ell; ’

(P) the promulgatlon of revision of any regulatlon pertaining to field C|tat|ons under section: 113( )(3)
[42 USCS § 7413(c)(3)],

(Q) the promulgation or revision of any regulation pertaining to ur'ban buses or the clean-fuel vehicle,
clean-fuel fleet, and clean fuel programs un_der part C of title 11 [42 USCS §§ 7587 et seq.],

(R) the promulgation or revision of any regulation pertaining to nonroad engines or nonroad vehicles
"+ under section 213 [42 USCS § 75471,

(8) -the promulgation or revision of any regulation relatlng to motor vehlcle comphance program fees
under section 217 [42 USCS § 7552], . .

(T) the promulgatron or revrsron of any regulation under title IV [42 USCS S§ 7641 et seq.] (relating to
acid deposition), .

(U) the promulgation or revision of any regulation under section 183(f) {42 USCS § 751 1h(f)] pertaining
to marine vessels, and

(V) such other actions as the Administrator may determine.

The provisions of section 553 through 557 and section 706 of title 5 of the United States Code
shall not, except as expressly provided in this subsection, apply to actions to which this subsection
apphes This subsection shall not apply in the case. of any rule or circumstance referred to in
subparag_raphs (A) or (B) of subsection 553(b). of title 5 of the United States Code.

(2) Not later than the date of proposal of any action to which this subsection applies, the Administrator shall

@)

establish a rulemaking docket for such action (hereinafter in this subsection referred to as a "rule”).
Whenever a rule applies only within a particular State; a second (identical) docket shall be
simultaneously established in the appropriate regional office of the Environmental Protection Agency. -

in the case of any rule to which this subsection applies, notice of proposed rulemaking shall be
published in the Federal Register, as provided under section 553(b) of title 5, United States Code, shall
be accompanied by a statement of its basis and purpose and shall specify the period available for
public comment (hereinafter referred to as the "comment period"). The notice of proposed rulemaking
shall also state the docket number, the location or locations of the docket, and the times it will be open
to pubhc inspection. The statement of basis and purpose shall include a summary of--

(A) the factual data on Wthh the proposed rule is' based;
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(B) the methodology used in obtaining the data and in analyzing the data; and
(C) the major legal interpretations and policy considerations underlying the proposed rule.

The statement shall also set forth or summarize and. provide a reference to any pertment findings,
recommendations, and comments by the Scientific Review Committee established under sectlon
109(d) [42.USCS.§.7409(d])] and the National Academy of Sciences, and, if the proposal differs in
any important respect from any of these recommendations, an explanation of the reasons for such
differences. All data, information, and documents referred to in this paragraph on which the

_proposed rule relies shall be included in the docket on the date of publication of the proposed rule.

(4) (A) The rulemaking docket required under paragraph (2) shall be open for inspection by the public at
reasonable times specified ih the notice of proposed rulemaking. Any person may copy documents
contained in the docket. The Administrator shall provide copying facilities which may be used at the
expense of the person seeking copies,-but the Administrator may waive or reduce such expenses in
such instances as the public interest requires. Any person may request copies by mail if the person
pays the expenses, including personnel costs to do the copying. ‘ .

(8)

(i) Promptly upon receipt by the agency, all written comments and documentary information on the
proposed rule received from any person for inclusion in the docket during the comment period
shall be placed in the docket. The transcript of public hearings, if any, on the proposed rule
shall also be included in the docket promptly upon receipt from the person who transcribed
such hearings. All documents which become available after the proposed rule has been
published and which the Administrator determines- are of central relevance to the rulemakmg
shall be placed in the docket as soon as possible after their availability.

(ii) The drafts of proposed rules submitted by the Administrator to the Office of Management and

Budget for any interagency review process prior to proposal of any such rule, all documents -

accompanying such-drafts, and all written comments thereon by other agencies and all written
responses to such written comments by the Administrator shall be placed in the docket no later
than the date of proposal of the rule. The drafts of the final rule submitted for such review
process prior to promulgation and all such written comments -thereon, all documents
accompanying such drafts, and written responses thereto shall be placed in the docket no later
than the date of promulgation.

(5) In promulgating a rule to which this subsection applies (i) the Administrator shall allow any person to
submit written comments, data, or documentary information; (ii) the Administrator. shall give interested
persons an opportunity for the oral presentation of data, views, or arguments, in addition to an
opportunity to make written submissions; (iii) a transcript shall be kept of any oral presentation; and (iv)
the Administrator shall keep the record of such proceeding open for thirty days after completion of the
proceeding to provide an opportunity for submission of rebuttal and supplementary information.

(6).(A) The promulgated rule shall be accompanied by (i) a statement of basis and purpose like that
referred to in paragraph (3) with respect to a proposed rule and (i} an explanation of the reasons for
any major changes in the promulgated rule from the proposed rule. .

(B) The promulgated rule shall also be accompanied by a response to each of fhe significant
comments, criticisms, and new data submitted in written or oral presentations during the comment
period.

- (C) The promulgated rule-may not be based (in part or whole) on any information or data which has not
been placed i in the docket as of the date of such promulgation. :

(7) (A) The record for judicial review shall consist echus:ver of the material referred to in paragraph (3),
clause (i) of paragraph (4)(B), and subparagraphs (A} and (B) of paragraph (6).
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(B) Only an objection to a rule or procedure which was raised with reasonable specrfrcrty during the
period for public comment (including any public hearing) may be raised during judicial review. If the
person raising an objection can démonstrate to the Administrator that it was impracticable to raise
such objection within such time or if the grounds for such objection arose after the period for public
comment (but within the time specified for judicial review} and if such objection is of central
relevance to the outcome .of the rule, -the Administrator shall convene a proceeding for

" reconsideration of the rule and provide the same procedural rights as would have been afforded
had the information been available at the time the rule was proposed. If the Administrator refuses
to convene such a proceeding, such person may seek review of such refusal in the United States
court of appeals for the appropriate circuit (as provided in subsection (b)) Such reconsideration
shall not postpone the effectiveness of the rule. The effectiveness of the rule may be stayed during
such reconsrderatlon however, by the Administrator or the court for a perrod not to exceed three
months. .

(8) The sole forum for challehging procedural determinations made by the Administrator under this
subsection shall be- in the United States court of appeals for the appropriate circuit (as provided in
subsection (b)) at the time of the substantive review of the rule. No interlocutory appeals shall be
permitted with respect to such procedural determinations. In reviewing alleged procedural errors, the
court may invalidate the ruleé only if the errors were so serious and related to matters of such central
relevance to the rule that there is a substantial likelihood that the rule would have been significantly
changed if such errors had not been made. : .

-{9) In the case of review of any action of the Administrator to which this subsectlon applres the court may
reverse any such action found to be—

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance With law;
(B) contrary to constitutional right, power, privilége, or immunity;
(C) in excess of statutory jurisdiction, authority, or Iimitationé, or short of statutory right; or

(D) without observance of procedure required by law, if (i)-such.failure to observe such procedure is v
arbitrary or capricious, (i) the requirement of paragraph (7)(B) has been met, and (iii) the condition
of the last sentence of paragraph (8) is met. :

* . (10) Each statutory deadline for- promulgation of rules to which this subsection applies which requires
promulgation less than six months after date of proposal may be extended to not more than six months
after date of proposal by the Administrator uUpon a determination that such extension is necessary to
"afford the public, and the agency, adequate opportunity to carry out the purposes of this subsection.

(11) The requirements of this subsection shall take effect with respect to any rule the proposal of which
occurs after ninety days after the date of enactment of the Clean Air Act Amendments of 1977 [enacted
Aug 7, 1977].

'(e) Other methods of judicial review not authorized. Nothing in this Act shall be construed to authorize judicial .
review of regulations or orders of the Administrator under this Act, except as provided in this section.

(f) Costs. In any judicial proceeding under this section, the court may award costs of litigation (including
reasonable attorney and expert withess fees) whenever it determines that such award is appropriate.

(g) Stay, injunction, or similar relief in proceedings relating to. noncompliance penalties. In any action

© respecting the promulgation of regulations under section 120 [42 USCS § 7420] or the administration or
enforcement of section 120 [42 USCS § 74201 no court shall grant any stay; injunctive, or similar relief
before final judgment by such court in.such action. ‘

(h) Public Parﬁéipatiqn. It is the intent of Congress that, consistent with the policy of the Administrative
Procedures Act [6 USCS §§ 551 et seq.], the Administrator in promulgating any regulation under this Act,
including a regulation subject to a deadline, shall ensure a reasonable period for public participation of at
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least 30 days, except as A_otherwjise expressly provided in section [sections] 107(d), 172(a), 181(a) and (b)
and 186(a) and (b) [42 USCS §§ 7407(d), 7502(a), 7511(a) and (b), 7512(a) and (b)].

History |

706 707( ) 710(b) 104 Stat 2469 2470 2574 2681, 2682-2684)

Annotations

"‘Notes

References in text:

“Section 202(b)(4)" end "section 202(b)(5), referred to in subsecs.. (a)(1) and (b)(1) respectively, which appeared
as 42 USCS § 7521(b)(4), was repealed by Act Nov. 15, 1990, P.L. 101-549, Title ll, § 203(2), 104 Stat. 2529.

~ "This Act”, referred to in this section, is Act July 14, 1955, ch 360, 69 Stat. 322 as generally amended by Act Dec.
17, 1963, P.L. 88-208, 77 Stat. 392, which formerly appeared as 42 USCS §§ 1857 et seq. prior to its general
amendment by Act Aug. 7, 1977, P.L. 95-95, 91 Stat. 685, and now appears as 42 USCS 8§ 7401 et seq.

"Sections 119(c)(2)(A), (B), or (C) (as in effect before the date of the enactment of the Clean Air Act Amendments
of 1977)", referred to in this section, is § 119(c)(2)(A), (B), or (C) of Act July 14, 1955, ch 360, Title |, as added June
22 1974, P.L. 93-319, § 3, 88 Stat. 248, which formerly appeared as 42 USCS § 1857¢-10(2)(A), -(B), or (C) prior to

-enactment of Act Aug. 7, 1977, P.L. 95-95, 91 Stat. 691. Act Aug. 7,.1977, § 112(b)(1), repealed such § 119 of Act
July 14, 1955 and provided that all references to such § 119 in any subsequent enactment which supersedes Act
June 22, 1974 should be construed to refer to § 113(d) of Act July 14, 1955 and to para. (5) in particular, which -
appears as subsec: (d)(5) of 42 USCS § 7413. Act Aug. 7, 1977, § 117(b), aiso added a § 119 of Act July 14, 1955,
which appears as 42 USCS §.7419.

v "Tltle V", referred to in subsee. ( Y(1)G) of this section, is probably a reference to Title IV of Act July 14, 1955, ch
360, as. added by Act Nov 15, 1990, P.L. 101-549, Title 1V, § 401, 104 Stat: 2584, which appears as 42 USCS §¢§

"Title IV", referred toin subsec (d )(1)(T) of this section, is probably a reference to Title V. of Act July 14, 1955, ch’
360, as added by Act Dec. 31, 1970, P.L. 91-604, § 14, 84 Stat. 1709, which appears as 42 USCS §8.7641 et seq.
{(Another Title IV of Act July 14, 1955 appears as 42 USCS §§ 7651 et seq.) .

‘Explanatory notes:

in subsec. (h) “5 JSCS §§ 55? et seq " has been inserted in brackets pursuarit to § 7(b) of Act Sept. 6, 1966

law, and § 7(b) of such Act provided that a reference to a law replaced by § 1 of such Act is deemed to refer to the
corresponding provision enacted by such Act. :

The bracketed word "this” was inserted in subsec. (a) to indicate the word praobably intended by Congress.

The commas in subsecs. (a) and (b)(1) were enclosed in brackets to indicate the probable intent of Congress to
omit such punctuation. ' ' . :
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S.REP. 101228, S. Rep No. 228, 101ST Cong,, 1ST Sess.
1989, 1990 U.S.C.C.A.N. 3385, 1989 WL 236970 (Leg.Hist.)
%3385 P.L.101-549, CLEAN AIR ACT AMENDMENTS OF 1989

SENATE REPORT NO. 101—228

‘December 20, 1989
[To accompany S. 1630]

'*3387 The Committee on Environment and Public Works, to which was teferred the bill (S.1630) to amend the Clean
Air Act to provide for attainment and maintenance of health protective national ambient air quality standards, and for
other purposes having considered the same, reports favorably thereon with an amendment and recommends that the
bill as amended do pass.
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' GENERAL STATEMENT

The Clean Air Act is the first modern environmental law to be enacted. It was first signed into law by President Johnson
in 1963, replacing previous Federal air pollution legislation. In 1965 hearings before the Special Subcommittee on Air
and Water Pollution, the Assistant Secretary of the Department of Health, Education, and Welfare testified:

[Slerious air pollution problems aris[e] from the ever-increasing use of motor vehicles, [and] our rising demands for
the energy derived from burning of sulfur-bearing fuels . . . The national importance of resolving these problems is
beyond dispute. They are among the most significant factors in the growmg and worsening air pollutlon problems
currently faced by thousands of American communities...

None of these problems is technologically insurmountable. Our current technical capacity for dealing with them
admittedly varies from one problem to another, but even where our knowledge and skills are less refined than we
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would wish, there exist at least partial solutions Wthh we would have a responsibility to evaluate as rapidly as poss1ble
.*3388 and to apply where feasible. (Hearing of April 6, 1965, page 22.)

This statement is still true today. Although some areas of the country have improved their air quality since 1965, a
majority of Americans are still breathing air that does not meet the Federal health-based air quality standards.

Our knoWledge about the adverse effects of exposure to air pollution has increased since 1965. Researchers have
demonstrated adverse effects at levels of exposure previously presumed to be safe. Illnesses of no traumatic origin are
now linked to air pollution. In some areas, for example, residents who do not smoke may have lungs as damaged as the
lungs of heavy smokers, due to exposure to air pollution.

Air pollution can silently damage our lungs and heart or act swiftly in the case of exposure to toxic air pollutants.
Rigorous regulation of toxic air pollutants is needed to avoid risk of serious, irreversible damage to human health.

We are routinely exposed to. thousands of different air pollutants emitted every day. Exposure to this mix of pollutants
can produce more adverse health effects than exposure to each of the individual pollutants: These synergistic effects
must be considered if we are to adequately protect public health. In addition, there are many pathways of exposure to
hazardous pollutants and contaminants. Exposure to polluted outdoor and 1ndoor air, contaminated water and soil can
combine to produce greater risks than exposure through only one source.

In testimony before the Subcommittee on Environmental Protection, public health leaders acknowledged the
-continuing health threat posed by air pollution. The American Lung Association, the American Public Health
Association and the American Academy- of Pediatrics all testified that we are facing a public health crisis due to air
pollution. Reductions in emissions of sulfur dioxide and oxides of nitrogen are warranted based on health considerations
“alone. This conclusion does not address ihe myriad of other pollutants of concern. With regard to a graph of ozone
pollution in the Northeast States for 1987 and 1988, one researcher from the American Lung Association stated:

...Most States went up significantly between 1987 and 1988 and Massachusetts tripled its ozone violation days up to
28 for that particular summer of 1988. Maine and New Hampshire tripled their violation dates in one year. Vermont
appears on the graph for the first time in 1988. I consider this graph frightening, hair-raising, and truly a crisis.

A Harvard researcher testified before the Subcommitfcee that “In every epidemiologic investigation that we have
performed over the past 6 years, we have repeatedly found a 2 to 5 percent air pollution effect on human mortality and
morbidity. We find it very difficult to reject these consistent findings...” (June 17, 1987). :

In a separate study, the past President of the American Public Health Association found that «...air pollution is one of
the #3389 greatest risks to public health in the United States. Its causes, contributes to, or aggravates a long list of disease
and dysfunction—chronic bronchitis, lung cancer, nervous disorders and heart disease. As many as 50,000 premature
deaths may be caused by single air pollutan'ts or a combination of pollutants.” He further clarified his points by saying
that ‘If further Congressional action, or voluntary action by polluters, is not taken to reduce human exposure to a broad
range of toxic air pollutants, then we can expect substantial increases in the incidence of air-pollution provoked disease,
dysfunction, and premature deaths. A two- to three-fold (at least) incease, or 100,000 to 150,000 premature deaths per
year would not be an unrealistic estimate. It is in fact a most conservative estimate.”

The health problem is serious and it is pervasive. There is no choice but to breathe the air, whether it is clean or
polluted. Air is inhaled regardless of its quality. This is a national resource that should be protected as our parks and
national monuments are protected.
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To protect this resource a strong national control strategy is needed. Air pollution recognizes no State or international
borders. Aggressive controls in downwind areas will do little to improve air quaiity if the quality of air entering the
region is poor. Because States have limited resources and many additional responsibilities, both the State and Federal
Government should work together to assure implementation of programs that improve air quality.

- Recent History.—Since the enactment of the original Clean Air Act and the Clean Air Act Amendments of 1977, issues
relating to air quality continue to require Congressional action and concern.

Attainment of the health-based air quality standards has proven more difficult than anticipated in.the 1977

Amendments. Although most areas of the country were to have attained the standards for ozone and carbon monoxide

- by 1983, in 1989, over half of the population of the United States is still exposed to levels of air pollution considered

unhealthful by the Envronmental Protection Agency and medical researchers. New and disturbing evidence on the health

effects of ozone and carbon monoxide mdicates that thé current standards may not be adequate to protect the public
health.

Very little has been done since the passage of the 1970 Act to identify and control hazardous air pollutants. In the
nineteen year history of the Clean Air Act, just eight substances have been listed as hazardous air pollutants: asbestos,
beryllium, mercufy, vinyl chloride, radienuclides, inorganic arsenic, benzene, and coke oven emissions. NESHAPS
(National Emission Standards for Hazardous Air Pollutants) have been promulgated for sources of only seven of these
pollutants. Meanwhile the States collectively have regulated over 700 hazardous air pollutants.

There is no credible dispute that acid rain is a major contributor to the burden of ill health and environmental damage
in the United States. Reputable authorities, publishing their results in peer-review scientific journals, have concluded
that acid rain and its precursors are responsible for between 50,000 and 70,000 premature deaths per year. In-addition
acid deposition is responsible for #3390 massive damage to buildings and other man-made structures, poisoning lakes
and stream to the extent that they no longer can support fish and other life, altering the chemical composition of soils and
upsetting the natural balance which enables their productive use, and reducing visibility throughout the United States.

During the last decade, the Committee on Environment and Public Works has reported legislation addressing all
of these issues. During the 1980's, the Committee continued its efforts to devise legislation that would reduce acid
precipitation levels, bring about attainment of the air quality standards, and control toxic air pollutants. Bills were .
introduced and reported by the Committee to the Senate three times, but none has been enacted.

In 1982, the Committee reported acid rain legislation by a vote of 15-1. The reported bill required an 8 million ton
reduction in sulfur dioxide by 1995: These reductions were required in a 31-State region east of the Mississippi River.

In 1984, the Committee again reported acid rain legislation which requlred all mllhon ton reduction in sulfur d1x01de
ernissions by 1994. As in 1982, the reduction requu‘ement affected only the 31 States east of the Mississippi.

The last bill to be reported by the Commyjittee was S. 1894 in November 1987. The five title proposal contained

~ provisions on ozone and carbon monoxide nonattainment, acid rain and clean coal technology, mobile sorces, ambient
air quality standards, hazardous air pollutants and incinerator standards. The bill's acid title required a national 12
million ton reduction in sulfur dioxide emissions by 1998. Despite efforts to develop an acceptable compromise, the
Senate did not act on comprehensive clean air legislation before the 100th Congress adjourned in October of that year.

As with acid, rain, the Committee reported comprehensive legislation on nonattainment and air toxics in 1982, 1984
and 1987. In November of 1982, after 27 hearings and 33 markups, the Comrmttee reported S. 3041, the Clean Air
Amendments of 1982.
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In May of 1984 the Committee reported S. 768, the Clean Air Act Amendments of 1984. A total of nine days of
hearmgs was held on S. 768.

In November of 1987, the Committee reported S. 1894, the Clean Air Standards Attainment Act of 1987, after 13'days
of hearings and.9 days of mark-up.

S. 1630, the Clean Air Amendmients of 1989, reflects the advances in our knowledge of the health effects, sources, and
controls of air pollution. It builds on over a decade of careful study and consideration of the air pollution problems facing
the country. It incorporateé new areas of concern, such as chlorofluorocarbons, whose impact was virtually unknown
a decade ago and which we now know depletes the Earth's protective ozone layer. Its coal is to protect, as a national
resources, the very air that.all of us rely on for-our daily existence.

%3391 DISCUSSION OF PROVISIONS
TITLE I-ATTAINMENT AND MAINTENANCE OF AMBIENT AIR QUALITY STANDARDS
INTRODUCTION

Background.—The goal of the Clean Air Act is to “protect and enhance the quaﬁty of the Nation's air resources.” The
Act distinguishes_between'two types of air pollutants (causing death or serious illness at low levels) which are addressed
in title IIT of the bill and “criteria” pollutants (so-called because under section 108 of the Act EPA must issue criteria -
documents identifying the effects of each pollutant). : ' "

 Criteria poliutants are defined as those pollutants _thaf come from numerous or diverse sdurces and whose presence
. “may reasonably be anticipated to endanger public health or welfare”. Section 109 of the Act requires EPA to establish
for each criteria pollutant a national ambient air quality standard that is a uniform, nationwide standard.

As defined in the Act, “primary” ambient air quality standards limit the maximum allowable concentration of each
criteria pollutant to the level that “protects the public health” with an “adequate margin of safety”, without regard to
the economic or technical feasibility of attainment. This means identifying through research the lowest level at which
health effects are observed and applying a margin of safety to arrive at the ambient standard. Secondary standards are
established to protest agamst adverse impacts on welfare, including impacts on visibility, vegetation, animals, wildlife,
materials and property. The States, together with EPA, are responsible for ensuring that the primary air quality standards
are met “as expeditiously as practicable”, within the deadlines specified in the Act The secondary standards are to be
attained in a “reasonable” perrod of time.

The six criteria pollutants for which EPA has established ambient standards are ezone?' lead, suifur dioxide,
particulates, nitrogen dioxide, and carbon monoxide. Each ambient standard is based on a detailed review of scientific
information contained in the criteria document that is prepared by EPA and expect advisers. '

The lack of a program for regular reevaluation and revision of the original ambient standards led Congress, in the
Clean Air Act Amendments of 1977, to mandate that the standards be, and revised 1f appropriate, by December 31,
1980, and at ﬁve-year intervals thereafter.

Two standards were promulgated before the end of 1980. A new standard was promulgated for airborne lead in 1978,
and a revised ozone standard was published in 1979. However, both of these actions were stimulated, at least in part, by
court litigation. The hydrocarbon (HIC) standard was dropped in 1983. In 1985 the 1972 *3392 standards for nitrogen
dioxide and carbon monoxide were reaffirmed. A revised particulate matter standard was promulgated in 1987. Final

_ actions on revisions of the 1971 standard for sulfur dioxide are still periding, as are revisions of the 1978 standard for
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lead, and the 1979 standard for ozone. The Congressional mandate to reissue or revise amblent standards by December
31, 1980, and at five- -year intervals thereafter is clearly not being met.

EPA has the authority to set ambient standards for additional pollutants and is considering establishing a new standard
for acid aerosols. The Agency is currently in the process of preparing a criteria document on acid aerosols and estimates
the process will take five yedrs to complete.

Health effects of ozone.~The adverse health effects of exposure to ozone are well documented. Ozone is a strong
oxidant formed by the interaction of hydrocarbons (also called volatile organic compounds, or VOCs), nitrogen oxides
(NO), and sunlight. Ozone enters the body by way of the respiratory tract. Ninety percent of the ozone inhaled into the
lung is never exhaled. Instead the ozone molecules react rapldly with the cells, fluids, and tissues that line the respiratory
tract, 1rr1tat1ng and inflaming the lungs.

Ozone is fatal at high concentrations. At lower concentrations found in many urban areas in-the United States,
extensive research has shown that healthy adults and children begin to exhibit adverse health effects. These include chest
- pains, shortness of breath coughing, nausea, throat 1rr1tat10n ‘and increased suscepnblhty to respiratory infections.

Potentially more troubling and less well understood are the effects of long-term chronic exposure to summertime ozone
concentrations found in many cities. Regular out-of-doors work or play during the hot, sunhyA summer months in the
more polluted cities may cause biochemical and structural changes in the lung, paving the way for chronic respiratory
diseases. A growing body of scientific evidence indicates that over the long term, chronic exposure to ozone may produce
any accelerated aging of the lung analogous to that produced by cigarette smoke exposure. Ultimately, emphysema may
result.

New evidence is also accumulating that the current ozone standard may not be sufficiently protective of public health.
In one important test recently performed at EPA's research laboratory, 22 healthy individuals were exposed to 0.08 parts
per million ozone for 6.6 hours, including five hours of moderate exercise. Respiratory function decreased with each
succeeding hour of exposure. At the end of the exposure, it decreased by an average of seven percent, with one individual
having a 26 percent reduction. :

The Environmental Protection Agency has proposed and its Clean Air Scientific Advisory Committee has agreed, that
the decreases in respiratory functions become adverse when the magnitude of the change exceeds ten percent. In EPA's
study, seven of the 22 individuals crossed this threshold. EPA's results may indicate that the current air quality standard.
for ozone does not protect *3393 public health with the adequate margin of safety required by the Act.

EPA is currently in the proceés of revising the criteria documents for ozone based on this and other existing data. The
adequacy of the one-hour standard and the need for a longer-term standard (six-to eight-hour time average) has been
called into question. EPA anticipates it will take approximately two more years to resolve this issue.

The people most likely to be injured from exposure to ozone include the elderly, people'with. preexisting respiratory

" problems, children (who have a faster respiration rate and are thus more exposed), and approximately 20 percent of the

population, called “responders,” that has a markedly strong and unpredictable adverse reaction to ozone. The American

“Lung Association estimated that over 28 million pre-adolescent children, 17 million elderly, 6 million asthmatics, and 7
million persons with chronic obstructive pulmonary disease live in ozone nonattainment areas.

Health effects of carbon monoxide.~Exposure to carbon monoxide produces adverse health effects because carbon
monoxide is morereadily absorbed into the blood than is oxygen. As carbon monoxide displaces oxygen, bodily functions
which depend on oxygen are threatened. This means that brain and fetal functions are particularly at risk.
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At high CO levels death by asphyxiation results. At lower levels carbon monoxide pollution is espeéially harmful
to fetuses and persons with heart disease. The fetal brain has high oxygen requirements. Health studies conducted on
animals suggest that even modest levels of carbon monoxide pollution pose risks to fetal brain development and possible
irreversible neural damages. The American Lung Association estimates that over 1.4 million pregnant women live in
areas which have failed to attain the carbon monoxide standards. ’ ’ ' '

Persons with heart disease af_e also susceptible to carbon monoxide pollution. A heart already weakened by pulmonary
disease is particularly sensitive to the displacement of oxygen from the bloodstream by carbon monoxide because the
circulatory system has limited capacity to transport oxygen throughout the body.

Healthy people may also suffer adverse effects from modest carbon monoxide exposure. As oxygen levels in the
bloodstream decline and carbon monoxide levels rise, persons may suffer reduced aerobic capacity. As oxygen levels in
the brain are reduced, individuals may experience loss of visual perception, manual dexterity, and cognitive functions.

Those particularly at risk with respect to carbon monox1de exposure are the elderly, fetuses, children, and those with
existing heart disease.

Health effects of particulate matter.~High levels of small particulate matter (particulate matter less than 10 microns

in diameter, called PM-10) can produce a range of effects from temporary reductions of lung function and increased

~ respiratory symptoms to aggravation of existing resplratory and cardiovascular disease, cancer, and even premature
death. -

Certain types of PM-10 pose special health risks. One especially dangerous. component of PM-10 is the carbon-
based particles that *3394 result from incomplete combustion of fuel in diesel engines. EPA has concluded that these
particulates, which are emitted in the exhaust of diesel trucks, buses, and other vehicles, may cause as many as 860 cancer

" cases annually. Particulates from wood stoves have similar hazardous characteristics.-

Sulfates and nitrates, also called acid aérosols, are another dangerous type of particulates. These particulates are
formed from emissions of sulfur dioxide and nitrogen oxides. Acid aerosols can sear sensitive lung tissues when inhaled.’
According to the Office of Technology Assessment, they could cause thousands of excess deaths each year. Even small
dust particles can be hazardous, because they build up in the lungs over time and impair breathing capacity.

Children are especially vulnerable to PM~10 due to their higher respiratory rates and small lungs. A recent study in
Utah found that hospital admissions for children with respiratory disease (pneumonia; pleurisy, and bronchitis) were
three times higher than normal during months in which the Federal PM-10 standards were exceeded. Other vulnerable
populations include the elderly, asthmatics, and victims of respiratory disease.

Health care costs.—The American Lung Association estimates that people in the United States spend $40 billion per
year in additional health care costs due to exposure to air pollution. A study by the University of California released in
July 1989 showed that in Southern California alone, decreased air pollution would save nearly $10 billion in annual health
care costs. The study estimated that the health-care costs savings from Southern California's plan to meet the Federal
air quality standards by the year 2003 would more than offset the plan’s estimated $2.79 billion in pollution controls.

Welfare costs.—In addition, there are environmental and welfare effects of air pollution. Ozone pollution has been

. shown to cause extensive damage to many types of vegetation. EPA estimates-that ozone pollution levéls common in

many areas can reduce tomato yields by 33 percent, beans by 26 percent, and soybeans by 20 percent. Other studies have
shown that ozone levels below the Federal standard can cause wheat yields to drop by 30 percent.
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According to the World Resources Institute, if ozone levels in agricultural regions were halved, the annual cost savings

~ in crop loss would be on the order of $5. 3 billion. U.S. wheat production would be boosted by $650 million (in 1987

dollars), soybean production by $3.4 billion, corn production by $880 million, and peanut production by $370 million.
EPA has concluded that ozone causes annual crop losses of $2 to $3 billion per year.

Forests can also be damaged by this pollutant, but the damage to forests has not been quantified. Qualitatively,.
extensive damage and mortality from ozone have been demonstrated among pines in California and in the eastern United
States. On high-elevation mountains in New England, most red spruce that showed significant needle loss in 1982 have
since died. Fully 20 percent of the spruce alive in 1982 are now dead—a mortality rate eight times that at lower elevations.
The stunted growth and 77 percent increase in mortality now showmg up in commercial yellow pmes in the Southeast
may also reflect ozone air pollution at work.

*3395 Although quantification of these damages is more difficult than ascertaining the costs of pollution control
equipment, billions of dollars each year would be saved from better protection of valued resources from ozone- mduced :
damage, alone. '

PM-10 pollution, especially PM-10 pollution less than 2.5 microns in diameter, impairs visibility. The National Park
Service, for example, has reported that particulate pollution, especially fine sulfate particles, impairs scenic vistas within
the national park system 90 percent of the time. PM-10 also soils materials and building surfaces. According to an EPA
estimate, the damage is approximately $1 to $2 billion annually. :

Clean Air Act history—The 1970 and 1977 Clean Air Act Amendments established a partnershiﬁ between the States
and Federal government. EPA sets nationally uniform air quality standards and States, with the Agency's assistance, are
responsible for meeting them. The. requirement that the States develop State. implementation plans (SIPs) and submit
them to EPA for review allows for Federal oversight of the States’ efforts to achieve and maintain the required level of
air quality. In addition to the SIP process, the 1970 Clean Air Act established two mandatory. control programs, one
-applying to new motor vehicles and the other to new stationary sources. EPA was responsible for setting standards for
‘new motor vehicles. EPA also issues regulations for new stationary sources, called new source performance standards.
The 1977 Amendments added three additional control prograims, mandating ozone and carbon monoxide nonattainment
areas to require retrofit controls on existing stationary sources, more stringent emissions limits on new statlonary sources;
and motor vehicle inspection and maintenance programs. :

Primary and secondary standards for oxidants were first set by EPA in 1971. (Photochemical oxidants are a group of i
. chemically related pollutants. From the standpoint of health and welfare effects, ozone is the most important of these -
pollutants) In 1979 EPA revised the standard from total oxidants to the current definition of 6zone only. Both the
primary and secondary standards for ozone are currently defined as a daily maximum, one-hour average concentration
of 0.12 parts per million (ppm), not to be exceeded more than once per year, on average. Areas exceeding this threshold
are classified as nonattainment areas. EPA updates the nonattainment list annually, as data become available.

Identical primé.ry and secondary standards for carbon monoxide (CO) were set in 1971 at levels of 9 'p’pm' 8-hour
average, and 35 ppm, 1-hour average, neither to be exceeded more than once per year. These standards have been
reviewed periodically by EPA and remain in place today.

In July 1987, EPA promulgated a modified ambient standard for particulate matter shifting the base for measurement
from total suspended particulates (T'SP) to particulates that are smaller than or equal to ten micrometers in size. This
new standard is called PM-10 and replaces the old TSP standard. The modification was made as recent health effects
documented that it is the smaller particulates, inhaled deeply into the lungs, that cause the primary threat to public
health. Measurements of TSP could not reliably capture the extent of this threat, since larger particles have been #3396
the overwhelming portion of measured TSP (not the smaller particles capable of penetrating so deeply into lung tissue).
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The ‘smaller particles that are 10 micrometers or smaller are more likely to cause most of the adverse health effects
because of their ability to reach the thoracic or lower regions of the respiratory tract. (One micrometer is one-millionth
of a meter, or 1/25,000 of an inch. For comparison, the thickness of a human air is 100~200 micrometers.)

The revised PM-10 measurement establishes a 24 hour primary (health based) and secondary stanidard limit of 150
micrograms of PM-10 per cubic meter of air. In addition, an annuai standard was set at 50 micrograms per public meter.
The Agency concluded that these standards will protect the public health with an adequate margin of safety.

At the time the new PM-10 standard was established, 97 countieé.(or parts of counties) in the nation were not meeting
the primary TSP standards and had been designated as nonattainment. Construction bans on new or modified major
sources of TSP had been in place in some of these areas since 1979. EPA lifted those bans with the promulgation of the
new PM-10 standard. ‘

‘While accurate monitoring data is limited (due primarily to limited Agency and Staté resources), PM-10 pollution is
pervasive.. EPA has developed an analysis that classifies all counties into three groups based on their probability of not
attaining the revised PM~10 standard. The first group includes, those with a very high probability of not immediately
attaining the new standard (roughly seventy counties). A second group contains 110 areas where existing air quality
data are not sufficient to determine if they are attaining but there is some possibility that they will not reach attainment
without additional control measures. The third groups contains the remaining 3,000 counties which the Agency estimates
should be in attainment and will not require additional control efforts.

In the Clean Air Act of 1970, Congress set 1975 as the deadline for mesting the primary air quality standards. The
States were required to develop State implementation plans that would estimate the emissions reductions required to
attain the ambient standards and establish the control programs to achieve the required reductions. In addition, section
111 of the Act required EPA to promulgate new source performance standards (NSPS) for new or modified stationary
sources. To enforce the NSPS, the States were required to include construction permit programs in their SIPs.

By 1977, two years after the original deadline, 78 areas were still violating the ozone standard then in place (no more
than one exceedance per yeai’ of a one-hour average oxidant concentration of 0.08 ppm). In 1977, the deadline for meeting
the ozone and CO standard was moved back to 1982. Areas could show they could not meet the 1982 deadline were able
to obtain an extension until 1987. :

Responding to the failure to meet the goals of the 1970 Clean Air Act, the 1977 Amendments included a new
and more aggressive control program. New SIPs were to be developed and submitted to EPA in 1979, and again in
1982, for areas seeking extensions of the attainment deadlines to 1987. A new schedule was established for limiting
emissions from new motor vehicles. Existing stationary *3397 sources in nonattainment areas would have to retrofit
with reasonably available emission controls. A new source could be constructed in a nonattainment area only if it would

“operate at the “lowest achievable emissions rate” and if emissions reductions could be obtained from other sources to
offset the emissions from the proposed source. Transportation control measures would have to be considered. Severe
nonattainment areas would have to implement automobile emissions inspection and maintenance programs.

In 1989, two years past the final deadline in the.1977 Amendments for all areas of the country to attain the CO and
ozone health standards, 150 million people still live in areas which exceed one or both of those standards. The reasons for
the failure to achieve healthy air are many. Among them are the understatement of emissions in inventories submitted
by the States and approved by EPA; inadequacies in models used to predict ambient air quality; failure of States to
mmplement some of the controls they had committed to in their SIPs; failure of some of the controls to achieve the
projected emission reductions; and failure of EPA or the States to require additjonal controls when it became evident
that the attainment deadlines would not be met.
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The responsibility for the widespread failure to meet the ambient standards rests with both States (and local
governments) and EPA. Predicting future air quality-based on assumed control programs is a complicated undertaking
that is susceptible to “paper” demonstrations of attainment that bear little relation to the likelihood of actual attainment.
States had the responsibility to use the best data and analytical methods available in preparing emissions inventories and’
conducting modeling, and EPA had the résponsibility for providing guidance of what constituted the best methods and
carefully scrutinizing State.submissions to assure that assumptions and analyses were consistent with the guidance.

Inal anuary 1988 report the General Accounting Office (GAO) found in the three areas it studied~Houston, Los .
Angeles, and Charlotte, North Carolina-that assumptions used in models and inaccuracies in data exacerbated the
uncertainties normally associated with models. This led to understating inventories of emissions and therefore the
amount of emissions reductions needed to bring the areas into attainment. Both the States involved and EPA bear .
responsibility for these miscalculations.

In several areas controls that were included in a SIP were not implemented. For example, in New York and New Jersey
Stage II programs that were called for in the SIPs were not implemented until courts (not EPA) ordered the States to
fulfill the SIP commitments. An American Lung Association analysis conducted in 1986 found that in Los Angeles only
three of 3] transportation and energy ineasures had been completed on schédule.

In some cases where control measures were implemented, they provéd less effective than predicted, often because of
~ lax enforcement. For example, the GAO study reported-that EPA identified 13 plants in the Charlotte area in 1985 that
were emitting more VOCs than regulations allowed. EPA also found that the county had granted variances to some

- operations without EPA approval.

Even when EPA identified problems in areas it often did little to require remedial action. For example, _EPA discovered
in 1985 that *3398 Houston's demonstration of hydrocarbon emissions reductions needed for attainment was based on
a faulty fatiQ of NOx to hydrocarbon emissions in the area. Rather than a 41 percent reduction, the new data showed
that Houston needed a 71 percent reduction in hydrocarbons. EPA. took no action to require Houston to revise its
SIP, however, and instead waited to deal with the deficiencies in its genenc nonattamment pohcy that was proposed in
November of 1987.

Lack of resources at the Federal, State and local level has severely hampered implementation of the Act's requirements.
Duriﬁg the decade of the 1980's, while the demands on EPA grew, appropriated funds for the air pollution program,
as for other EPA prograins, decreased both in nominal and real terms. States, which are required by the Act to impose
permit fees to cover the costs of administering and enforcing permit programs, in many instances have not complied.
Lack of resources led to preparation of inadequate and incomplete inventories, use of less costly-and less accurate—
models, less frequent review and updating of inventories and other data on which control strategies are based, inadequate
enforcement progréms, and, at the Feder_al level, woefully inadequate oversight of, and technical assistance to, the States.

Lack of political will at all levels of government to implement difficult measures has also meant slower prbgress toward
the attainment of healthy air. This is most clearly seen with respect to measures to reduce vehicle use in heavily polluted-
and heavily congested areas. The largest number of SIP provisions that were submitted and approved but that have not
been implemented are provisions that call for transportation control measures. EPA's Office of Transportation and Land .
Use Policy was eliminated in 1982, and with its demise came the elimination of the requirement for States to report on
the effectiveness of control measures and the ability of EPA to evaluate thése measures. Federal transportation dollars
have continued to finance programs and projects that have not been sufficiently reviewed for their poten‘nal adverse
effects on air quality. :
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The nonattainment policy proposed by EPA in 1987 attempted to address many of the problems illustrated above,
" primarily by requiring better data and analyses to be used in SIP revisions, inclusion of milestones or interim measures
of progress during the period before attainment, and better tracking and reporting of progress: EPA has not published
a final policy, but many of the proposals were incorporated in legislation submitted to Congress by the President.

Nonattainment provisions of the bill.-The nonattainment provisions of the bill are based on more than 17 years of -
~ experience in trying to attain healthy air in all areas of the nation. The deadlines in the bill for attainment are realistic,
with the ozone deadlines being the longest in recognition of the complexity of the ozone pollution problem The emphasis
in the bill, however, is not on the deadlines but on what happens in the period before deadlines. The concept of reasonable
further progress, which is in the current Act, is amplified by requiring specific incremental progress over defined periods
for each of the pollutants addressed: ozone, carbon monoxide, and particulate matter (PM-10). Remedial steps are
mandated *3399 if an area fails to meet these periodic milestones. The bill also requires periodic updates of inventories -
and establishes regular reporting requlrements for the States and explicit data that must be prepared by the States and
«rev1ewed by EPA.

The bill imposes emissions fees on stationary sources and registration fees for vehicles in order to provide State and
local agencies the resources, from polluters, to conduct effective air pollution control programs, including complying -
with the more explicit requirements of the bill. Stationary source fees will also provide EPA with additional resources.

Motor vehicles are the single largest source of ozone and carbon monoxide pollution. Title IT of the bill addresses
emissions that result from the operation of vehicles, but that, alone, is not enough. Pollution can also be reduced if
fewer vehicle trips take place in polluted and Congested‘urban and suburban areas, Title I contains several provisions to
encourage State and local governments, employers and drivers to plan ahead to reduce vehicle use while mamtammg—
and in some cases where congestlon isa senous problem actually enhancing-mobility. - :

The bill reflects an increas'ing understanding of how'ozoné pollution is formed and transported. Because ozone is not a
local phenomenon but is formed and transported over hundreds of miles and several days, localized control strategies will ,
not be effective in reducing ozone levels. The bill, thus, expands the size of areas that are defined as ozone nonattainment
areas to assure that controls are implemented in an area wide enough to address the problem. For the northeastern United
States, the bill establishes an ozone transport region and requires that sources of ozone-forming pollutants throughout
the region-whether the sources are in attainment or nonattainment areas-install certain controls

The bill.also requ{res control of oxidés of nitrogen (NO) as a-means of reducing ozone levels. While there remain
uncertainties about the localized effect of no reductions on ozone levels, itis generally accepted that overall levels of ozone
are more effectively reduced by reducing both no and volatile organic compound (V OC) emissions than by reducmg
VOCs, alone. Oxides of mtrogen also contribute to PM~10 levels and are a precursor of acid rain.

In summary, the nonattainment provisions of the bill are designed to bring about emissions reductions from all the
‘mdjor sources that contribute to ozone CO, and PM-10 pollution, to require regular and monitored progress toward
attainment, and to assure that where progress is not what was predicted or needed to attain the standards; additional
steps are taken to keep an area on the path to attainment by the required deadline.

DESIGNATION OF AREAS (SECTION 101)
SUMMARY

The bill arﬁends section 107 of the Cleaﬁ Air Act as follows:
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of all potential alternatives to the single occupancy vehicle, ranging from highWay facilities dedicated to moving high -
occupancy vehicles, to providing carpool, vanpool services and improved public transit.

The 1977 Amendments to the Act required areas that would not be able to meet the ozone or carbon monoxide
standards by 1982 to implement transportation control measures (TCNs) as necessary to attain the standards, and
some areas included these measures in their State implementation plans. However, OTA reports that the effect of these -
measures has not been evaluated at the Federal level because EPA's Office of Transportation and Land Use Policy was
eliminated in 1982 and EPA has not required any reporting from the states.

In contrast, the South Coast Air Quality’ Management District and the Southern California Association of
Governments completed in 1987-8 an assessment of the effectiveness of TCMs for the Los Angeles area. The study
concluded that implementation of a wide range of TCMs would reduce highway vehicle VOC emissions by a total of
30 percent by 2010, compared to levels projected without TCMs. Total reductions in highway vehicle emissions of NO,
carbon monoxide and particulate matter based on the TCM measures are also expected to be about 30 percent, compared
to emissions levels pIOJected for 2010 without the measures. .

These studies indicate that in order to reduce or even avoid increases in vehicle pollution, it is not enought to control
the pollution each car emits; the use of the car must be examined as well because growth in VMT threatens to overwhelm
what can be achieved through tailpipe standards. These provisions, coupled with others in the bill, g1ve EPA and the
States the power to pursue a w1de range of transportatlon demand management efforts.

GENERAL PLANNING REQUIREMENTS (SECTION 104)
SUMMARY -

" This section of the bill makes numerous revisions to section 110 of the Clean Air Act, many of Wthh are techmcal to
eliminate outdated material. Substanﬂve changes mclude the followmg

States must submit-State Department implementation plans (SIPS) within no more than 24 months after the
promulgation of a national ambient air quality standard, rather than within nine months as in existing law.

Areas designated attainment or unclassifiable for a pollutant may be required by the Administrator to submit a SIP that
shows how the area will maintain compliance with the ambient air quality standard for a 20-year period. States required
to submit maintenance plans must update them every ten years. Any attainment or unclassified area that contains all or
part of on MSA or CMSA must submit maintenance plans to the Admmlstrator

‘Provisions in existing law requiring SIPs to take into account the effect of emissions on other States are strengthened.

*3406 The bill requires the Administrator to issue minimum criteria that any SIP submission must meet and sets up
timetables and procedures for EPA to determine whether or not to-approve a SIP.

~ If a State fails to submit an appropriate SIP. within two years after being sanctioned for failure to submit such a plan,

- as required by subpart D of the Act, the Administrator must promulgate a Federal implementation plan. The initial
Federal plan must require reductions in emissions but does not have to provide for attainment. Within three years after
proposal of the initial plan, the Federal plan must be revised to so provide. '

The bill makes clear that provisions of an approved SIP stay in effect and are enforceable untﬂ a revision is approved
by the Administrator.
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DISCUSSION

Submission and review of plans.—~Experience since passage of the Clean Air Amendments of 1970 has shown that nine
months is not adequate time for States to prepare and submit implementation plans for new or revised ambient air quality
standards. The bill extends the period to twenty-four months. This period applies to submission of maintenance plans,
which are required for every MSA or CMSA that is contained in or contains an area designated attainment or unclassified
with respect to a criteria pollutant, and to plans for every area designated nonattainment for any such pollutant, as well
as to any other area the Administrator determines must submit a SIP. '

Revisions to section 110(a)(2).-The bill replaces provisions currently in section 110(2)(2) of the Act with provisions
that appear in paragraphs (1)-(12) of rewritten section 110(c) of the Act. The changes are as follows:

Paragraph (1) of rewritten section 110(c) combines and streamlines existing section 110(a)(2)(B) and the enforceability
requirement of section 172(c) of current law.

Paragraph (2) rewrites existing section 110(a)(2)(C).

Paragraph (3) rewrites and streamlines current section 110(2)(2)(D), deleting the reference in that section to the
preconstruction review program in section 110(a)(4) of existing law.

Paragréph (4) is described below in the interstate pollution discussion.

Paragraph (5) rewrites and expands current sections 110(2)(2)(F)(i).and (vi). The new provision requires that where a
local authority, to which a State has granted authority to implement a SIP, fails to do so, the State will have the means
and authority to implement the plan. EPA can hold the State responsible for any implementation failure caused by
local action or inaction, or choose to exercise its existing authority to implement the SIP itself or act directly against
the local authority. In addition, the State is required to manage and keep up-to-date information on implementation by
local authorities so that EPA only has to rely on the State agency when it wishes to track implementation of measures
throughout the State.

Paragraph (6) incorporates and expands current section 110@)YE)Y[D)-(v).

*3407 Paragraph (7) rewrites current section 110(a)(2)(F)(v).

Paragraph (8) rewrites current section 110(a)(2)(H).

Paragraph (9) replaces current section 110¢2)(2)(I) with a simple cross-reference to part D, deleting the construction
ban in the existing section. Revised construction ban provisions appear elsewhere in the bill in revisions to part D.

Paragraph (10) rewrites current section 110(@)(2)(J).

Paragraph (11) adds a new provision to the Act requiring air quality modeling as prescribed by the Adminstrator to
ensure that States perform the technical work necessary to provide the basis for pollution control strategies.

Paragraph (12) rewrites current section 110(a)(2)(K) with minor revisions to be ‘consistent with new permit fee
requirernents in titles I and V

SIP provisions addressing interstate pollution.—Section 110(a)(2)(E) of the Act is replaced by new section 110(c)(4),
which, together with changes made to section 126 of the Act by section 110 of the bill, improve the effectiveness of
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the Act as a means of deahng with interstate air pollution. Where prohibitions in existing section 110(a)(2)(E) apply
only to emissions from a single source, the amendment includes “any other type of emissions actlvxty, ” which makes the
provision effective in prohibiting emissions from, for example, multiple sources, mobile sources, and area sources.

For interstate pollution to violate current law, it must “prevent attainment.” Since it may be impossible to say that
any single source or group of sources is the one which actually prevents attainment, the bill changes “prevent attainment
or mainténance” to “contribute significantly to nonattainment or interfere with maintenance by,” thus clarifying when
aviolation occurs. ' ' ‘

Under existing section 110(2)(2)(E), interstate pollution that is to be prohibited under a SIP is that which leads to
a violation of the Act's specifically protected interests—attainment of the ambient standards, prevention. of significant
deterioration, or visibility. There are many legitimate State interests that are not spelled out and explicitly protected by
theAct, for example, the effect of toxic pollutants on health or the environment. The amendment in new section 110(c)
(4) makes an injury to interests that may be identified by States but that are not explicitly listed in the statute-described
as “an adverse effect on public health or welfare or the environment”-a violation of the Act. -

EPA action on plan submissions.—The Environmental Protection Agency reports that in recent years a substantial
number of SIP submissions have been incomplete or so deficient that they have not warranted further review. Newly
_rewritten section 110(d)(1) of the Act requires EPA to issue minimum completeness criteria that any SIP submission must
meet and provides that the Agency need not review submissions that fail to meet the criteria. Where the Administrator
finds that a SIP submission does not meet the minimum criteria, the State shall be treated as having failed to make the
required submission for purposes of the sanctions provisions of the Act. '

New section 110(d)(2) requires EPA to act on each SIP submission within twelve months of the date EPA determines
(or is deemed to have determined) that the submission is complete. The four-month *3408 period provided in current
section 110(a)(2) has proved insufficient to allow EPA to conduct the necessary analyses and rulemaking proceedings.

New section 110(d)(3) authorizes EPA. to approve a plan in full, disapprove it in' full, or approve it in part and
disapprove it in part, depending on the extent to which it meets the requirements of the Act. This provision overrules
the portion of the decision Abramowitz v. EPA, 832'F. 2d 1071 (Sth Cir. 1987), whic_h_ held that EPA could not approve
individual measures in a plan submission without either approving or disdpproving the plan as a whole. :

New section 110(d)(4) provides that a finding by the administrator of the inadequacy of a SIP could renew previously
applicable requirements, even if those requirements contained fixed, elapsed deadlines. The Administrator is given the
authority to adjust the statutory deadlines consistent with the time originally allowed in the law for compliance with
the requirements. ' ' -

Federal implementation plans.~The bill in a rewritten section 110(f) of the Act, changes existing law (section 110(c) of
the Act) with respect to the preparation of Federal implementation plauns (FIPs). Current law requires the Administrator
to prepare a FIP whenever a State fails to submit an approvable implementation plan, the plan is determined not to be
in accordance with requirements of the act, or the State fails to revise its plan as required by the Act. In several instances
EPA has been compelled by court orders to prepare FIPs. '

The success of air pollution' control under the Clean Air Act is premised on strong State and local control programs.
-Preparation by EPA of control plans applicable to specific areas within a State should be a last resort, but it is an
important one to have available in cases where a State fails to take the required steps to achieve a health-based ambient .
standard.
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_The boundaries of extrerhe areas are defined to be the MSA or CMSA plus 25 miles, unless the State can show that
sources in one portion of the area do not contribute to violations of the standard and there is a geographic basis for
excluding that portion, '

Major stationary sources of VOCs are defined to be sources that emit ten or more fons. Reasonably available control
technology must be applied to every source of VOCs or NO that emits ten or more tons. Reductions of 12 percent every
three years in emissions of no must be achieved.

Non-self generating areas. (New section 183 of the Act).—An ozone nonattainment area that does not contain and is not
adjacent to an MSA or CMSA, if determined by the Administrator'to be a non-self-generating area, need only comply
with the requirements of new section 182 of the Act applicable to all ozone nonattainment areas and any additional
requirements promulgated by the Administrator. An area is non-self-generating if the sources of VOCs and NO in the
area do not make a significant contribution to ozone in that area or any other area.

Sanctions for failure to comply or attain. (New section 184 of the Act).~If a State fails to submit an approvable SIP.
revision, the Administrator must impose a moratorium on construction or modification of major stationary sources of
ozone-forming pollutants in the area; the Secretary of Transportation must limit the use of Federal highway funds to
projects that will improve air quality, and the Administrator may withhold State air poltution grants. '

If a State fails to implement a SIP, the same sanctions as for {ailure to submit an approvable plan apply. If a State fails
to meet the interim percentage reductions in emissions of VOCs, or, in the case of an extreme area, NO, the construction
moratorium and highway fund limitation apply. The Administrator is given authority to lower the threshold emissions
amount that defines a source as.a major stationary source for that area and to require the area to comply with the
requlrements of the next most stringent ozone classification category. :

If an area fails to attain the ozone standard by the date required by law, the Administrator must reclassify the area to
- the next most stringent category and assure that the fee on major stationary sources is implemented in serious, severe
and extreme areas.

Additional Federal ozone control measures. (New section 185 of the Act).—The Administrator is required to publish
twelve new control technique guidelines (CTGs) for categories not previously covered and to review new and existing
guidelines at least every four yéars to determine if they should be updated. '

The Administrator is required to publish a CTG for VOCs emitted during the loading and unloading of petroleum
products from vessels. '

The Administrator is required to submit a study to Congress on emissions from commercial and consumer solvents
and within two years after submitting the study, to promulgate regulations applicable to categories of these solvents that .
will achieve a three percent reduction in nationwide emissions of VOCs. ' :

*3420 The Administrator is required to promulgate regulations under the Solid Waste Disposal Act to control
emissions of VOCs from treatment, storage and disposal facilities that will achieve reductions of four percent in
nationwide emissions of those compounds.

Control of interstate ozone pollution. (New section 186 of the Act).—The bill establishes a northeast ozone transport
region consisting of the States of Connecticut, Delaware, Maine, Maryland, Massachusetts, New Hampshire, New
Jersey, New York, Pennsylvania, Rhode Island, Vermont, and Virginia and the District of Columbia and gives the
Administrator authority to add States of portions of a State to the region or to establish additional regions if the
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Administrator determines that air pollutlon from the States or portions to ‘be added contnbute 51gn1ﬁcantly to ozone
pollutlon ina serious, severe or extreme nonattainment area.

Within six months of enactment, the Administrator is to establish an ozone transport commission for the northeast

“region consisting of an air pollution control official appointed by the Governor of each State, the Administrator or

a designee, and the regional administrator or designee for each EPA region containing any part of the ozone region.
Decisions of the commission are to be by a majority vote of members other than EPA regional representatives.

‘All areas in each State in the ozone transport region are required to apply reasonably available control technology to
_ all sources covered by control technique guidelines issued both before and after the date of enactment of the bill and to
noncovered VOC sources that have the potential to emit one hundred or more tons. All areas must also implement Stage
I controls at service stations that dispense more than twenty thousand gallons of gasoline per month, and.all MSA's
with a population of 100,000 or more must establish vehicle I/M programs. The Stage II requirement does not apply to a
State that has no ozone nonattainment areas unless the Administrator determines that the controls are needed to bring
about attainment in an area in.an adjoining State or.the Governor of the State with no nonattainment areas determines,
pursuant to State law, that the requirement should apply in that State. Also, the Administrator may exempt any area
within a State from the requirements of the bill applicable to the ozone region if the State demonstrates that sources
within the area do not contribute to nonattainment in any other area in the ozone region.

The commission may develop a plan of additional control measures to be applied within all or part of the region if it
determines that the measures are needed to bring any area in the region into-attainment. The plan must be transmitted
to the Administrator who, after publishing it and giving opportunity for written comments for ninety days, must, within
one hundred twenty days after receipt either approve, disapprbve or partially approve and partially disapprove, the plan.
The Administrator must publish the decision and must explain why any disapproved part is not necessary to achieve
attainment in any area in the region. For any approved plan or part‘of a plan, the Administrator must require any part
of the region to which the plan applies to revise the applicable SIP to include the approved‘.cdntrol measures in the
comimission’s plan. ‘ :

The commission may exempt a State or portion of a State from the region if the commission determines that the State
"+ orportion *3421 will not contribute significantly to ozone nonattainment in any area.

DISCUSSION

Classification of ozone areas.—Any area the ozone design value of which is 0.18 ppm but less than 0.264 ppm is classified
as a severe area. Any area the design value of which is below 0.18 but greater than 0.144, for example an area whose design
value'is 0.179, is classified as a serious area. The following list shows which areas would be classified as extreme, severe,.
serious or moderate, respectively, under new section 181 of the Act, based on ozone data from 1986-88. Several changes
in the classification of particular areas could occur, depending upon air quality in 1990, the probable year of enactment.

" CLASSIFICATION OF AREAS VIOLATING OZONE STANDARD

Extreme area

Los Angeles-Anaheim—Riverside, CA.

Severe areas

_ Baltimore, MD.
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Commercial and consumer solvents.—As a result of earlier efforts to reduce the emissions of VOCs in nonattainment
areas, most large stationary point sources have achieved significant VOC emissions reductions. As a result of the Federal
motor vehicle control program and EPA’s recent limit on gasoline volatility. to 10.5 pounds per square inch, vOoC -
emissions from mobile sources are expected to continue to decrease in the near future. With the additional provisions in
‘the bill such as gasoline volatility limits at nine pounds per square inch and tighter tailpipe standards, vehicle emissions
will continue to go down or at least remain at existing levels over the next decade or two. Thus, in 0zone nonattainment
"*3434 arcas commercial and consumer solvents, which emit VOCs when they are used, will be the largest uncontrolled
sources of VOC emissions. They are already estimated by the OTA to constitute one quarter of all VOC emissions in
nonattainment areas. ' o

The bill requires EPA to conduct a two-year study to identify the products which emit VOCs, to estimate the
contribution of different products to total VOC emissions, and to'identify potential control alternatives and their costs.
After completing the study, EPA is to promulgate regulations which achieve a reduction of VOCs equal to three percent
of the national inventory of VOC emissions. The Agency is not required to regulate each and every category or product;
it should seek to achieve the required reduction in nationwide VOC emissions in the most effective, least disruptive way.

Regulations could take any number of forms. As examples, they could require that existing controls be applied to
smaller sources-this would be most appropriate with respect to industrial and commercial use of solvents; they could
limit the VOC content in certain solvents; they could specify directions for use, consumption, storage or disposal; or they _
could tmpose fees which recoup, costs of regulation or charges (not necessarily limited to the costs of regulation) that ~
provide an economic incentive to achieve reduced use of VOCs in products, While EPA has, to date, little experience
with controlling emissions from these products, both the South Coast Air Quality Management District and the city
of New York have been working for a few years to devise ways to reduce these emissions. EPA can benefit from the
work done by others, but it is clear that for certain types of products that are marketed nationwide, innovative.action

Cat the Federal level is needed. '

Ozone transport region.—Ozone transport is a serious problem for affected nonattainment areas. Peak ozone
concentrations occur on successive hot days when ozone forms most rapidly and accumulates over broad regions. Areas
in some States may be unable to attain the ozone standard despite implementation of stringent emissions control because
of pollution transported into such areas from other States. Areas in States where the pollution is actually generated may,
because atmospheric conditions transport poliution out of the region, experience ozone levels that are not as high as they
would have been had the pollution remained within the State's borders. Some of these areas may be attaining the ozone

_standard and yet contribute substantially to ezone levels in downwind areas.

The transport problem in the northeast, and pethaps other regions as well, is serious-enough that additional efforts
must be made on an interstate basis to control emissions, including emissions from attainment areas.

Control of emissions of nitrogen ozides as well as hydrocarbons is needed to protect against transported ozone
problems. A growing consensus exists that NO as well as hydrocarbon emissions play a critical role in the formation.
of ozone and that emissions of both NO and hydrocarbons must be reduced to attain air quality which protects public
health. Some modeling studies suggest nitric oxide emissions, the major fraction of most NO emissions, can act to
scavenge ozone and thus reduce concentrations near the source. Other modeling studies and ambient measurements,
however, show *3435 that farther downwind, the same NO can actually enhance ozone formation. A more balanced
approach of controlling both VOCs and NO regionwide will tend. to ensure that ozone improvements near the source is
accompanied by ozone improvements in downwind areas. A critical implication of these findings is that without controls
on nitrogen oxides the current control policies will simply change the urban ozone problem into a regional one.
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The only available empirical evidence of this is.'from Southern California, where emissions of nitrogen oxides in
downtown Los Angeles react with ozone in downtown areas to form excess nitrogen dioxide. This nitrogen dioxide
photodecomposes into increased ozone during transport of the polluted air mass from the downtown area into the
mountain and desert regions of Southern California. ‘ ' '

Transport has been documented in the northeast with EPA time sequence maps. The maps illustrate the typical flow -
of an ozone plume in the northeast as it moves from New York City into New England. In the early morning, the
plume centers were over southern New England. By mid-day the plume extends to central New England, Cape Cod, and
western Massachusetts. By late afternoon, the episode pushes toward northern New England. As it moves north, the
plume combines with other emissions centers in New England.

According to the 1985 NAPAP inventory, NO and hydrocarbon emissions from states directly upwind of the eight
states in the northeast states for coordinated air use management (NESCAUM) were 100 percent and 79 percent gfeater,
respectively, than the total emissions from the NESCAUM states (Connecticut, Maine, Massachuéetts, New Hampshire,
New Jersey, New York, Rhode Island and Vermont). NESCAUM estimates that upwind emissions, like emissions in its

. area, must be reduced by at least 40-50 percent to ensure future attainment of the ozone health standard.

Clear proof of the transport problem is Acadia National Park, which has been a nonattainment area. This popular
national park on the coast of Maine attracts visitors because of its vistas and clean air. This area does not on its own -
produce enough emissions to violate the ozone standard. Much of the air over Acadia travels up the coast through urban
centers of the eastern United States. While it is not currently possible to-identify with certainty the exact origins of the
pollution, control of downwind sources will help assure that this and other national parks meet and maintain compliance
with national air quality standards. The map shown in figure 1-1 compiled for the summer of 1988 by NESCAUM
illustrates how widespread and severe peak ozone concentrations can be in rural and urban areas. '

OMNIMAP is a photochemical dispersion model run for the New York, New Jersey, and Connecticut metropolitan
area. The model suggests that even if 2ll emissions sources were eliminated within the tri-state area, violations of the
ozone standard would still occur. This means substantial reductions in emis$ions from areas upwind from the New York
metropolitan area must be achieved if this area is to attain the air quality standards.

EPA's Regional Oxidant Model (ROM) is operating and will assist the work of the regional commission. This is a
-computer-based *3436 model of ozone transport patterns for many eastern cities and a tool that should be available
to the commission for use in determining where.additional VOC and NO control measures may be necessary to achieve .
downwind improvements in air quality. Preliminary EPA regional ozone modeling analyses indicate that achieving the -
federal clean air standard for ozone will require substantial emissions reductions within the northeast states by as much
as 60 percent for hydrocarbons and a substantial reduction for nitrogen oxides. This is in addition to 30-40 percent
reduction in hydrocarbons already achieved. ' '

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

ROM and urban-scale photechemical dispersion models are useful tools that should be utilized but they are not the
solution to the air pollution problems. There are technical limitations to all models both in precision and in interpretation
of the results. Actions that:will reduce emissions must occur while studies and modeling continue in order to reduce
exposure to ozone in the northeast corridor. 4 .

ROM should continue to bea funding priority for EPA until EPA and the States are satisfied that they have gleaned all
the useful information from ROM to develop SIPs. In addition, the States will be using urban photochemical dispersion

" models building upon the information developed by ROM. If EPA needs additional funds to continue to develop and
run ROM and assist the States with urban airshed models, then the agency should come forward with a request for

44
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additional funds. If EPA has reasons for not continuing to fund projects'using these models, notification to States in the
ozone transport region and to Congress is warranted. '

#3437 A regional ozone transport commission is one important way to address these problems identified by modeling
and monitoring. State air quality directors in the northeast have been cooperating for several years to develop a regional
solution to the ozone problem. Lack of support by EPA and lack of authority to institute needed regional controls
(both in attainment and nonattainment areas) have prevented this effort from being more successful. As an indication
of the seriousness with which the northeastern States regard the transport problem, the NESCAUM States initiated an
effort in 1986 to limit the summertime volatility of gasoline through coﬁsi_stent State regulations. In'an action unique in
air quality regulation, the State environmental commissioners signed a Memorandum of Understanding in November
1987 agreeing to propose similar State volatility regulations. By Spring, 1989, seven States had promulgated consistent
regulations to limit gasoline volatility. These States enforced regulations for the first time this past summer. EPA's final
volatility regulation would have reduced emissions in the northeast only half as much as the States' actions achieved.

Another effort at regional cooperation resulted in a consensus on a broader range of control measures. In August,
1988, a Regional Ozone Transport Group (ROTG) was organized by EPA to provide a forum for Federal and State
environmental officials to discuss the dimensions of regional oxidant transport in the northeastern U.S. and to explore
potential abatement mechanisms. At a July, 1989 meeting of the ROTG, the State representatives from Masséchusetts,
Connecticut, New York, New Jersey, and Pennsylvania expressed strong support for the ozone strategy set forth in a
document entitled “Program Concepts for Northeast Ozone Attainment.” The report recognizes that it will be necessary
to implement a combination of control measures on national, regional and local levels and that, in light of the apparent
magnitude of emission reductions needed and the limited reductions available from identified control options, the risk
of over-control is negligible.

The initial list of controls for the northeast transport region reflects the recommendations made by the State ROTG
representatives for regional action. They represent reasonable availably cost-effective controls which will reduce ozone
precursors throughout the region.

The commission is authorized in the bill to develop plans for imposing additional control measures throughout the
region or in selected parts and to submit such plans to the Administrator. The Administrator is to seek comment on
any proposed controls and issue a SIP call requiring the areas affected by the plan to revise their SIPs to include the,
controls unless the Administrator determines the additional controls are not needed in order for any area in the region to
aitain the ozone standard by the attainment date applicable to that area. The Adniini_strator may require SIPs to include
portions of a commission's plan and not others if the latter are not needed to bring about timely attainment in any area.

*3438 ADDITIONAL REQUIREMENTS FOR CARBON
MONOXIDE NONATTAINMENT AREAS (SECTION 108)

SUMMARY

Section 108 adds a new subpart 3 to part D of title I of the Clean Air Act. Part D was added to the Act in 1977
and includes specific remedial measures for areas which continue in nonattainment for ozone, carbon monoxide and’
particulate matter. The new subpart 3 specifically addresses the carbon monoxide (CO) nonattainment problem and
includes four new sections: section 187 (classification and deadline extensions); section 188 (requifements for all carbon
monoxide nonattainment areas); section 189 (requirements for serious carbon monoxide nonattainment areas ohly); and
section 190 (sanctions for failure to implement the requirements of the Act).

Based on 1987 and 1988 air quality data there are 44 areas which currently fail to attain the national primary ambient
air quality standard for carbon monoxide which is 9 parts per million (ppm) averaged 6ver eight hours to be exceeded not
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Currently, the Act specifies the allowable increases or “increments” in terms of total suspended particulates When the
Administrator revised the ambient air quality standard for particulate matter and adopted PM-10, rather than total
suspended particulates, as the pollutant to be regulated, he had no authorlty to change the pollutant on which PSD
mcrements are based. The authority given the Administrator is limited by the condition that any substituted maximum
allowable increase, based on PM~10, must be at least as stringent in éffect with respect to sources seeking PSD permits,
as the total suspended particulate standard it replaces.

INTERSTATE POLLUTION (SECTION 110)
SUMMARY

The bill amends section 126 of the Act by addihg a new subsection (d) which states that emission of an air pollutant
which, by itself or in combination, reaction, or transformatlon adversely affects pubhc health or welfare in another
State, is a violation of the section.

Section 126 is also amended by removing the reference to national ambient air qualify standards in subsection (a) and
by including groups of sources as actionable entities under subsection (b):

The bill amends section 302(h) of the Clean Air Act by inserting the phrases ¢ prec1p1tat10n > and “whether caused by '
transformatlon conversion, or combination with other air pollutants.”

DISCUSSION

The bill strikes “in excess of ambient standards” from section 126(2)(1)(B) of the Act. Under current law, interstate
pollutlon must lead to a violation of the ambient standard to be actionable under section 126. It may not be possible to
specify a source or group of sources that cause nonattainment. The amendmerit eliminates the need to establish a casual -
relationship between a polluter and violation of an ambient standard.

Current law allows section 126 to be used only for violations of section 110¢a)(2)(E)(i), which relates to the preparation
of SIP. Thus, a State being injured by another State's pollution can file a complaint about the offending State's SIP, but
not the pollution itself. *3462 The amendment to section 126(b) adding “or this section”, is essentially procedural in

. nature and would allow a State to complain about the pollution itself, not just a defect in the offending State's SIP.

Under current law the definition of “welfare” protected by the Act may not include the quality of the precipitation,
itself. It also may not include damage that results from conversion of a pollutant from one chémical to another-which
happens with both acid rain and smog. The amendment to section 302(h) explicitly includes pre01p1tat10n as a protected-
value and clarifies that transported converted, and comblned pollutants are all covered :

The Act currently allows a State to file a petition with the Admiriistrator complaim'ng of interstate air pollution but
not to file a lawsuit for violation of section 126. The amendment to section 304 would allow a State, and citizens, to sue
in Federal district court for violation of section 126

OUTER CONTINENTAL SHELF ACTIVITIES (SECTION 111)

SUMMARY

The bill adds a new secf_ion 327 to the Act that requires the Administrator, within 12 months of enactment, to’
promulgate requirements applicable to air pollution from Outer Continental Shelf (OCS) sources. The requirements must
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Public Law 101-549
101st Congress _
An Act

To amend the Clean Air Act to provide for attainmeni and meinténance of health
protective natienal ambient air quality standards, and for other purposes.

- Be it enacted by the Senate and House of Representatives of the
United States of Amenca in Congress assembled,

TITLE I—PROVISIONS FOR ATTAINMENT

AND MAINTENANCE OF NATIONAL AM-

- BIENT AIR QUALITY STANDARDS

101. General planmng requirements.

102. General provigions for nonattainment areas.

103. Additional provisions for ozone nonattainment areas.

184. Additional provxsxons for carbon monoxide nonattainment areas.

185. Additional provisions for particulate matier (PM-10} nonattainment areas.

106. Additional provisions for areas designated nonattamment for sulfur
oxides, nitrogen dioxide, and lead.

107. Provisions related to Indian tribes.

108. Miscelleneous provisions. .

109. Interstate pollution.

110. Conforming amendments.

111. Transportation system impacts on clean air.

SEC. 101. GENERAL PLANNING REQUIREMENTS.

(a} AREA DESIGNATIONS.—Section 107{(d) of the Clean Air Act (42
U.S8.C. 7407(d)) is amended to read as follows:
#*(d) DESIGNATIONS.—
“(1) DESIGNATIONS GENERALLY. — ,
‘CA) SUBMISSION BY GOVERNORS OF INITIAL DESIGNATIONS
FOLLOWING PROMULGATION OF NEW OR REVISED STANDARDS.—
By such date as the Administrator may reasonably require,

???%?\%????%

but not later than 1 year after promulgation of a new or -

revised national ambient air quality standard for any

pollutant under section 108, the Governor of each State

shall {and at any other time the Governor of a State deems

appropriate the Governor may) submit to the Adminis-

trator a list of all areas (or portions thereof] in the State,

. designating as— '

‘(i) nonattainment, any area that does not meet (or

that contributes to ambient air uality in a nearby area

that does not meet) the national primary or secondary
ambxent air quality standard for the pollutant,

{u} attainment, any area (other than an area identi-
fied in clause (i) that meets the national primary or
secondary ambient air quality standard for the po ut-
ant or

(i) unclasmﬁable, any area that cannot be classlﬁed
on the basis of available information as meeting or not

49-138 0 - 90 - 1 (549

Nov. 15, 1990
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" Air pollution
control.
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“(5) DESIGNATIONS ¥OR LEAD.—The Administrator may, in the
Administrator’s discretion at any time the Administrator deems
appropriate, require a State to designate areas (or portions
thereof} with respect to the national ambient air quality stand-
ard for lead in effect as of the date of the enactment of the
Clean Air Act Amendments of 1990, in accordance with the
procedures under subparagraphs (A) and (B) of paragraph (1),
except that in aplplying subparagraph (BXi) of paragraph (1) the
phrase ‘2 years from the date of promulgation of the new or
revised national ambient air quality standard’ shall be replaced
by the phrase ‘1 year from the date the Administrator notifies
the State of the requirement to designate areas with respect to -
the standard for lead’.”. _

(b) GENERAL REQUIREMENTS FOR IMPLEMENTATION PLANS.—Section .
11aX2) of the Clean Air Act (42 U.8.C. 7410(aX2)) is amended to
read azg follows: | :

“(2) Each Implementation plan submitted by a State under this
Act shall be adopted by the State after reasonable notice and public
hearing. Each such plan shall— o e

(A) include enforceable emission limitations and other con-
trol measures, means, or te:chni%'ues (including economic incen-
tives such as fees, marketable permits, and auctions of -
emissions rights), as well as schedules and timetables for
compliance, as may be necegsary or appropriate to meet the
apgﬁcable requirements of this Act; :

{B) provide for establishment and operation of appropriate
devices, methods, systems, and procedures n to—
(i) monitor, compile, and analyze data on ambient air
quality, and ' .
+ ‘i) upon request, make such data available to the
Administrator; : . -

“(C) include a program to provide for the enforcement of the
mesasures described in subparagraph (A), and regulation of the
modification and construction of any stationary source within
the aress covered by the plan as necessary to assure that
national ambient air quality standards are achieved, including
a permit program 85 required in parts C and D;

“(D) contain adequate provisions—

‘%i} prohibiting, consistent with the provisions of this
title, any source or other type of emissions activity within
ngl State from emitting any air pollutant in amounts which

' “(I) contribute significantly to nonattainment in, or

_interfere with maintenance by, any other State with
respect to any such national primary or secondary
ambient air quality standard, or :

“(I) interfere with measures required to be included
in the applicable implementation plan for any other
State under part C to prevent significant deterioration
of air quality or 1o pretect visibility,

“(ii) insuring compliance with the applicable require-

- ments of sections 126 and 115 (relating to interstate and

__international pollution abatement); '

"“(E) provide (i) necessary assurances that the State (or, except
where the Administrator deems inappropriate, the general pur-
pose local %overnment or governments, or a regional agency
designated by the State or general purpose local governments
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for such purpose) will have adequate personnel, funding, and
authority under State (and, as appropriate, local) law to carry
out such implementation plan (and i8 not prohibited by any
provigion of Federal or State law from carrying out such im-
plementation plan or portion thereof), (i) requirements that the
State comply with the requirements respecting State boards
under section 128, and {iii) necegsary assurances that, where the
State has relied on a local or regional government, agency, or
" instrumentality for the implementation of any plan provision,
the State has respongibility for ensuring adequate implementa-
tion of such plan provision; _ .
‘F) require, a8 may be prescribed by the Administrator—

(i) the installation, maintenance, and replacement of
equipment, and the implementation of other necessary
steps, by owners or operators of stationary sources to mon-
itor emissions from such sources, ‘

“(ii) periodic reports on the nature and amounts of emis- Reports.
gions and emissions-related data from such sources, and

‘“iii) eorrelation of such reports by the State agency with Public
any emission limitations or standards established pursuant information.
to this Act, which reports shall be available at reasonable
times for public inspection;

“(G) provide for authority comparable to that in section 303
and adequate contingency plans to implement such authority;
“H) ?rovide for revision of such plan— '

“) from time to time as may be necessary to take -
account of revisions of such national primary or secondary
ambient air quality standard or the availability of improved
or dmore expeditious methods of attaining such standard,
an

'“(ii) except as provided in paragraph (3XC), whenever the
Administrator finds on the basis of information available to
the Administrator that the plan is substantially inadequate
to attain the national ambient air quality standard which it
implements or to otherwise comply with any additional
requirements established under this Act; T

‘D) in the case of a plan or plan revision for an area des- -
ignated as a nonattainment area, meet the applicable reguire-
ments of part D (relating to nonattainment areas), ,

"~ “4J) meet the applicable requirements of section 121 (relating
" to consultation), section 127 (relating to public notification), and
. part C (relating to prevention of significant deterioration of air
quality and visibility protection);
- K Provide for— o
. i) the performance of such air quality modeling as the
Administrator may prescribe for the purpose of predicting
the effect on ambient air quality of any emissions of any air
pollutant for which the Administrator has established a
national ambient air quality standard, and

*4ii) the submisgion, upon request, of data related to such
air quality modeling to the Administrator; / : : ,

‘L) require the owner or operator of each major stationary
source to pay to the permitting authority, as a condition of any
permit required under this Act, a fee sufficient to- cover—

‘(i) the reasonable costs of reviewing and acting upon any
application for such a permit, and '
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“(ii) if the owner or operator receivés a permit for such
source, the reasonable costs of implementing and enforcing
the terms and conditions of any such permit (not including
any court cests or other costs associated with any enforce-
ment action), ' - :

until such fee requirement is superseded with respect to such
. sources by the Administrator’s approval of a fee program under
© title V; and : _ _ -

(M) provide for consultation and participation by local politi-
cal subdivisions affected by the plan.”. _ .

{c) AppiTroNaL Provisions.—Section 110 of the Clean Air Act (42
U.8.C. 7410} is amended by adding the following at the end thereof:

“k} ENVIRONMENTAL PROTECTION AGENCY ACTION ON Pran
SusmIssIONS.— _

{1} COMPLETENESS OF PLAN SUBMISSIONS.—

“(A) CompLETENESS CRITERIA. —Within 9 months after the
date of the enactment of the Clean Air Act Amendments of
1990, the  Administrator shall promulgate minimum eri-
teria that any plan submission must meet before the
Administrator is required to act on such submission under
this subsection. The criteria shall be limited to the informa-
tion necessary to enable the Administrator to determine
whether the plan submission complies with the provisions
of thia Act. . .

“BY CoMPLETENESS FINDING.—Within 60 days of the

. Administrator's receipt of & plan or plan revision, but no
later than 6 months after the date, if any, by which a State
is required to submit the plan or revision, the Adminis-
trator shall determine whether the minimum criteria estab-
lished pursuant to subparagraph (A) have been met. Any
plan or plan revision that a State submits to the Adminis-
trator, and that has not been determined by the Adminis-
trator (by the date 6 months after receipt of the submission)
to have failed to meet the minimum eriteria established
pursuant to subparagraph (A), shall on that date be deemed -
by operation of law to meet such minirnum criteria.

“(C) EFFECT OF FINDING OF INCOMPLETENESS.—Where the
Administrator determines that a plan submission (or part -

". thereof) does not meet the minimum criteria established

pursuant to suhparagragh (A), the State shall be treated as
not having made the submigsion {or, in the Administrator’'s
*  discretion, part thereof). - _ _

2 DEADLINE FOR AcTiON.—Within 12 months of a determina-
tion by the Administrator (or a determination deemed by oper-
ation of law) under paragraph (1) that a State has submitted a
plan or plan revision {or, in the Administrator's discretion, part
thereof} that meets the minimum criteria established pursuant
to paragraph (1), if applicable (or, if those criteria are not
applicable, within 12 months of submission of the plan or
revision), the Administrator sghall act on the submission in
accordance with paragraph (8). o ) _

“(@) FuLL AND PARTIAL APPROVAL ANE DISAPPROVAL.—In the
case of any submittal on which the Administrator is required to
act under paragraph (2), the Administrator shall approve such
submittal as a whole if it meets all of the applicable require-
ments of this Act. If a portion of the plan revision meets all the
applicable requirements of this Act, the Adminisirator may
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approve the plan revision in part and disapprove the plan
.revision in part. The plan revision shall not be treated as
meeting the requirements of this Act until the Administrator
approves the entire plan revision as complying with the ap-
plicable requirements of this Act. '

“(4) CONDITIONAL APPROVAL—The Administrator may ap-
prove a plan revision based on a commitment of the State to
adopt specific enforceable measures by a date certain, but not
later than 1 year after the date of approval of the plan revision.

Any such conditional approval shaﬂ be treated as a disapproval
* if the State fails to comply with such commitment. .

“(5} CALLS FOR PLAN REVISIONS.—Whenever the Administrator
finds that the applicable implementation plan for any area is
substantially inadequate to attain or maintain the relevant
national ambient air quality standard, to mitigate adequately
the interstate pollutant transport described in section 176A or
section 184, or to otherwise comply with any requirement of this
Act, the Administrator shall require the State to revise the plan
as necessary. to correct such inadequacies. The Administrator
ghall notify the State of the inadequacies, and may establish
reasonable deadlines (not tc exceed 18 months after the date of
such notice) for the submisgion of such plan revisions. Such Public
findings and notice shall be public. Any finding under this nfermation.
paragraph shall, to the extent the Administrator deems appro- o
priate, subject the State to the requirements of this Act to
which the State was subject when it developed and submitted

_the plan for which such finding was made, except that the
Administrator may adjust any dates applicable under such
requirements a8 appropriate (except that the Administrator
may not adjust any attainment date prescribed under part D,
unless such date has ela | A

“(6) Correcrions.—Whenever the Administrator determines
that the Administrator’s action approving, disapproving, or
promulgating any plan or plan revision (or part thereof), area
designation, redesignation, classification, or reclassification was
in error, the Administrator may in the same manner as the
approval, disapproval, or promulgation revise such action as
appropriate without requiring any further submission from the .
State. Such determination and the basis thereof shall be pro- Public
vided to the State and public. K information.

“) PLaN REvisionNs.—Each revision to an implementation plan
submitted by a State under this Act shall be adopted by such State
after reasonable notice and public hearing. The Administrator shatl
not approve a ravision of a plan if the revision would interfere with
any applicable requirement concerning attainment and reasonabie
further progress (as defined in section 171), or any other applicable
regquirement of this Act.

. “(m) Sancrions.—The Administrator may apply any of the sanc-
tions listed in section 173b) at any time (or at any time after) the -
Administrator makes a finding, disapproval, or determination under
paragraphs (1) through (4), respectively, of section 17%(a) in relation .
to any plan or plan item (as that term is defined by the Adminis-
trator) required under this Act, with respect to any portion of the

- State the Administrator determines reasonable and appropriate, for
the purpose of ensuring that the rg&uirements of this Act relatingto |
such plan or plan item are met. The Administrator shall, by rule,
establish criteria for exercising his suthority under the previcus -
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sentence with respect to any deficiency referred to in section 179(a)

to ensure that, during the 24-month pericd following. the finding,

disapproval, or determination referred to in section 179(a), such
- sanctions are not applied on a statewide basis where one or more

political subdivisions covered by the applicable implementation plan

are principally responsible for such deficiency. :

- *(n) Bavings CLAausES.—

“(1) EXISTING PLAN PROVISIONS.—Any provision of any ap-
plicable implementation plan that was approved or promul-
gated by the Administrator pursuant to this section as in effect -
before the date of the enactment of the Clean Air Act Amend-
ments of 1990 shall remain in effect as part of such applicable
implementation plan, except to the extent that a rewision to
such provision is approved or promulgated by the Administrator
pursuant to this Act. . '

“(2) ATTAINMENT DATES.—For any area not designated non-

- gttainment, any plan or plan revision submitted or required to
be submitted by a State— : _

“(A) in response to the promulgation or revision of a
national primary ambient air quality standard in effect on
the date of the enactment of the Clean Air Act Amend-
ments of 1290, or ' '

“(B) in response to a finding of substantial inadequacy
under subsection (aX2) (as in effect immediately before the
dggg)of the enactment of the Clean Air Act Amendments of
1990), -

shall provide for attainment of the national primary ambient
. air quality standards within 3 years of the date of the enact-
ment of the Clean Air Act Amendments of 1990 or within 5
years of issuance of such finding of substantial inadequacy,
-whichever is later. ' o

“3) RETENTION OF CONSTRUCTION MORATORIUM IN CERTAIN
AREAS.—In the case of an area to which, immediately before the .
date of the enactment of the Clean Air Act Amendments of
1990, the prohibition on construction or medification of major

- stationary sources prescribed in subsection (aX2)1) (as in effect
immediately before the date of the enactment of the Clean Air
Act Amendments of 1990) applied by virtue of a finding of the
Administrator that the State containing such area had not
submitted an implementation plan meeting the requirements of
section 172(bX6) (relating to establishment of a permit prograr)
{as in effect immediately before the date of enactment of the
Clean Air Act Amendments of 1990) or 172(a)1) (to the extent
such requirements relate to provision for attainment of the
primary national ambient air quality standard for sulfur oxides
by December 31, 1982) as in effect immediately before the date
of the enactment of the Clean Air Act Amendments of 1990, no
major stationary source of the relevant air pollutant or pollut-

- ants shall be constructed or modified in such area until the
Administrator finds that the plan for such area meets the
applicable requirements of section 172(cX5) (relating to permit
programs) or subpart 5 of part D (relating to attainment of the
primary national ambient air quality standard for sulfur diox-
ide), regpectively.”.

(d) ConrORMING AMENDMENTS.—Section 110 of the Clean Air Act

(42 11.8.C. 7410) is amended as follows: -
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PUBLIC LAW 101-5649—NOV. 15, 1990 104 STAT. 2409
(1) Strike out subparagraph (A) and subparagraph (D) of |
section 110{(aX3).
(2) Strike out paragraph (4) of sectmn 110¢a).
{3) In subsection (¢)—

(A) strike out subparagraph (A) of paragraph )
(B) strike out paragraph (2XC);
(C) strike out paragraph (4); and
(D) in paragraph (5XB) strlke out “(including the written
‘ evidence required by part D),”.
- (4) Strike subsectlon (d) and in section 302 (42 U.8.C. 7602) add
the following new subsection after subsection (p): .

“(q) For purposes of this Act, the term ‘applicable implementation
plan’ means the portion (or portlons) of the implementation plan, or
most recent revision thereof, which has been approved under section
110, or promuligated under section 110(c), or promulgated or ap-
proved pursuant to regulations promulgated under section 301(d)
and which implements the relevant requirements of this Act. ?

: (5) strike out subsection (e).

(6} In subsection (g), strike “the required four month period”
and insert “12 months of submission of the proposed plan
revision”

(7) In subsection (h)—

(A} strike ‘“‘one year after the date of enactment of the
Clean ‘Air Act Amendments of 1977 and annually there-
after” and insert “5 years after the date of the enactment of
the Clean Air Act Amendments of 1990, and every 3 years
thereafter”; and -

(B) strike the second sentence of paragraph (1). .

(8) In subsection (aX1) strike “nine months” each place it
appears and insert “3 years (or such shorter period as the
Administrator may prescribe)”.

(e) FEDERAL FaCILITIRS.—The second sentence of section 118(a) of
the Clean Air Act (42 U.S.C. 7418(a)) is amended to read as follows: _
“The preceding sentence shall app!y (A) to any requirement Reporting and
whether substantive or procedural (including any recordkeeping or m&:’g)‘;‘
reporting requirement, any requirement respecting permits and any "9
other requirement whatsoever), (B) to any requirement to pay a fee
or charge imposed by any State or local agency to defray the costs of
its air pollution regulatory program, (C) to the exercise of any -
Federal, State, or local administrative authority, and (D) to any
process and sanction, whether enforced in Federal, State, or local
courts, or in any other manner.’

{f) CoNFORMITY quummm'rs —Section 176(c) of the Clean Air
Act (42 U.S.C. 7506(c)) is amended by striking “(1)”, “(2)", *“(3)"” and
“(4)" _where they appear, by inserting “(1)” after “(c)” strlking “a
plan” each place it ap ]l;ears and inserting in lieu thereof “an im-
plementation plan” place it appears and by adding the follow-
ing at the end thereof: “Conformity to an implementation plan
means—

“(A) conformit; implementation iean 8 purpose of
eliminating or regucmg the severity and number of viclations of
the national ambient air quality standards and actnevmg ex-
peditious attainment of such standards; and ’

. “{B) that such activities will not—

“(i) cause or contribute to any new violation of any
standard in any area;
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before redesignation of the area as an attainment area. The failure
of any area redesignated as an attainment area to maintain the
national ambient air quality standard concerned shall not result in
& requirement that the State revise its State implementation plan
unless the Administrator, in the Administrator’s discretion, requires
the State to submit a revised State implementation plan.”.
() InteERrsTATE TRANSPORT PROVISIONS.—
(1) INTERSTATE TRANSPORT COMMISSIONS.—After section 176 of
the Clean Air Act-(42 U.S.C. 7506) insert:

“SEC. 176A. INTERSTATE TRANSPORT COMMISSIONS. ’ | 42 USC 7506a.

“(a) AuTHORITY To EsTABLISH INTERSTATE TRANSPORT REGIONS.—
Whenever, on the Administrator’s own motion or by petition from
the Governor of any State, the Administrator has reason to believe
that the interstate transport of air pollutants from one or more
States contributes significantly to a violation of a national ambient
air quality standard in one or more other States, the Administrator
may establish, by rule, a transport region for such pollutant that
includes such States. The Administrator, on the Administrator’s
own motion or upon petition from the Governor of any State, or-
upon the recommendation of a transport commission established
under subsection (b), may—

- “{1) add any State or portion of a State to any region estab-
lished under this subsection whenever the Administrator has
reason to believe that the interstate transport of air pollutants
from such State significantly contributes to a ‘violation of the
standard in the transport region, or .

“(2) remove any State or portion of a State from the region
whenever the Administrator has reason to believe that the
control of emissions in that State or portion of the State pursu-
ant to this section will not significantly contribute to the attain-
ment of the standard in any area in the region.

The Administrator shall approve or disapprove any such petition or

recommendation within 18 months of its receipt. The Administrator

shall establish appropriate proceedings for public participation

regarding such petitions and motions, including notice and com-
. ment, .

“(b) TRANSPORT COMMISSIONS. — _

“(1) EstaniisSHMENT.—Whenever the Administrator estab-
lishes a transport region under subsection (a), the Adminis-
trator shall establish a transport commission comprised of (at a
minimum) each of the following members: '

“{A) The Governor of each State in the region or the
designee of each such Governor. '
"~ “(B) The Administrator or the Administrator’s designee.
*(C) The Regional Administrator (or the Administrator's
designee) for each Regional Office for each Environmental
‘Protection Agency Region affected by the transport region
concerned. : '
“(D) An air pollution control official representing each
State in the region, appointed by the Governor.
Decisions of, and recommendations and requests to, the
Administrator by each transport commission may be made only
by a majority vote of all members other than the Administrato
and the Regional Administrators (or designees thereof). . :

“*(2) RecoMmENDATIONS.—The transport commission shall

assess the degree of interstate transport of the pollutant or
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precursors to the pollutant throughout the transport region,
assess strategies for mitigating the interstate pollution, and
recommend to the Administrator such measures as the Commis-
sion determines to be necessary to ensure that the plans for the
relevant States meet the requirements of section 110(aX2)D).
Such commission shall not be subject to the provisions of the
Federal Advisory Committee Act (5 U.S.C. App.).

“e) Commission REQUESTS.—A transport commission established
under subsection (b) may request the Administrator to issue a
finding under section 116(kX5) that the implementation plan for one
or more of the States in the transport region is substantially inad-
equate to meet the requirements of section 110(a}2XD). The
Administrator shall approve, disapprove, or partially approve and
partially disapprove such a request within 18 months of its receipt
and, to the extent the Administrator approves such request, issue
the ﬁndmg under section 11kX5) at the time of such approval. In
acting on such request, the Administrator shall provide an oppor- -
tunity for public participation and shall address each specific rec-
ommendation made by the commission. Approval or disapproval of
such a request shall constitute final agency actmn within the mean-
ing of section 307(b).”.

(2) AMENDMENTS CONFORMING TO TRANSFORT PROVISIONS.—
fS‘eﬁ:tmn 106 of the Clean Air Act (42 U.S.C. 7406) is amended as
ollows:

(A) Insert “or of ;mplementmg section 176A (relating to
control of interstate air pollution) or section 184 (relating to
control of interstate ozone pollution)” immediately follow-
ing “section 107",

(B) Insert. “any commission established under section
176A (relating to control of interstate air pollution) or
sectmn 184 (relating to control of interstate ozone pollution)
or” immediately following “ program costs of”.

(C) Insert “or such commission” in the last sentence
immediately following “such agency

(D) Insert “or corumission” at the end thereof imme-
. diately before the period.

(g) SaNCTIONS.—After section 178 of the Clean Air Act (42 U.s.C.
7508) insert:

42 U8C 7509. ~ “SEC. 179. SANCTIONS AND CONSEQUENCES OF FAILURE TO ATTAIN,

“{a) StaTeE FAILURE.—For any implementation plan or plan revi.
sion required under this part (or required in response to a finding of
substantial inadequacy as described in section 110(kX5)), if the
Adninistrator— ]

“{1) finds that a State has failed, for an area designated
nonatiainment under section 107(d), to submit a plan, or to
submit 1 or more of the elements (as determined by the
Administrator) required by the provisions of this Act applicable
to such an area, or has failed to make a submission for such an
area that satisfies the minimum criteria established in relation
to any such element under section 110(k),

“(2) disapproves a submission under section 110(k), for an area
desngnatedp nonattainment under section 107, based on the
submission’s failure to meet one or more of the elements re-
quired by the provisions of this Act applicable to such an area,

“(3XA) determines that a State has failed to make any submis-
sion as may be required under this Act, other than one de-
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al;(ci)with the tank vessel standards prescribed under paragraph

“(B) The Secretary of the Department in which the Coast
Guard is operating shall ensure compliance with the regula-
tions issued under paragraph (2).

“(4) STATE OR LOCAL STANDARDS.—After the Administrator
promulgates standards under this section, no State or political
subdivision therecf may adopt or attempt to enforce any stand-
ard respecting emissions from tank vessels subject to regulation
under paragraph (1)} unless such standard is no less stringent

_than the standards promulgated under paragraph (1).

“5) ENPORCEMENT.~—Any standard established under para--
graph (1XA) shall be treated, for purposes of enforcement of this
Act, a8 a standard under section 111 and any violation of such
standard shall be treated as a violation of a requirement of
section 111(e). : o

‘(@) OzoNe DesicN VaLug Stupy.—The Administrator shall con-
duct a study of whether the methodology in use by the Enviren-
mental Protection Agency as of the date of the enactment of the
Clean Air Act Amendments of 1990 for establishing a design value
for ozone provides a reasonable indicator of the ozoneé air quality of

Inter- al ozone nonattainment areas. The Administrator shall obtain input
ot from States, local subdivisions thereof, and others. The study shall
o be completed and a report submitted to Congress not later than 3
years after the date of the enactment of the Clean Air Act Amend-

Public - ments of 1990, The results of the study shall be subject to peer and
information. - public review before submitting it to Congress.

42 USC 7511c. _ “§EC. 184. CONTROL OF INTERSTATE OZONE AIR POLLUTION. :
State listing. - ‘“(a) OzoNe TrRaNsPORT REGIONS.—A single transport region for

ozone (within the meaning of section 176A(a)), comprised of the
States of Connecticut, Delaware, Maine, Maryland, Massachusetts,
New Hampshire, New dJersey, New York, Pennsylvania, Rhode
Island, Vermont, and the Consolidated Metropolitan Statistical
Area that includes the District of Columbia, is hereby established by
operation of law. The provisions of section 176A(a) (1) and (2) shall
apply with respect to the transport region established under this
section and any other transport region established for ozone, except
to the extent inconsistent with the provisions of this section. The
Administrator shall convene the commission required (under section

"~ 176A(b)) as a result of the establishment of such region within 6
months of the date of the enactment of the Clean Air Act Amend-
ments of 1990. . : o '

“(b) PLAN PROVISIONS FOR STATES IN OZONE TRANSPORT REGIONS.—
{1} In accordance with section 110, not later than 2 years after the
date of the enactment of the Clean Air Act Amendments of 1990 (or
9 months after the subsequent inclusion of a State in a transport
region established for ozone), each State included within a transport
region established for ozone shall submit a State implementation
plan or revision thereof to.the Administrator which requires the
following— : ‘

“(A) that each area in such State that is in an ozone transport
region, and that is a metropolitan statistical area or part
-thereof with a population of 100,000 or more comply with the
provisions of section 182(cX2XA) (pertaining to enhanced vehicle
inspection and maintenance programs); and
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“(B) implementation of reasonably available control tech-
nology with respect to all sources of volatile organic compounds
in the State covered by a control techniques guideline issued
before or after the date of the enactment of the Clean Air Act
Amendrments of 1990.

“(2) Within 3 years after the date of the enactment of the Clean
~ Air Act Amendments of 1990, the Administrator shall complete a
study identifying control measures capable of achieving emission
reductions comparable to those achievable through vehicle refueling
controls contained in section 182(bX3), and such measures or such
vehicle refueling controls shall be implemented in accordance with
the provisions of this section. Notwithstanding other deadlines in
this section, the applicable implementation plan shall be revised to
reflect such measures within 1 year of completion of the study. For
purposes of this section any stationary source that emits or has the
potential: to emit at least 50 tons per year of volatile organic
compounds shall be considered a major stationary source and sub-
ject to the requirements which would be applicable to major station-
ary sources if the area were classlﬁed as a Moderate nonattainment
- area.
*“(c) ApDITIONAL CONTROL MEASURES.—

“41) RECOMMENDATIONS.—Upon petmon of any State within a
transport region established for ozone, and based on a majority
vote of the Governors on the Commission (or their designees),
the Commission may, after notice and opportunity for public
comment, develop recommendations for additional control
measures to be applied within all or a part of such transport
region if the commission determines such measures are nec-
essary to bring any area in such region into attainment by the -
dates provided by this subpart. The commission shall transmit
such recommendations to the Administrator. -

‘@) Norice aND REVIEW.—Whenever the Administrator
receives recommendations prepared by a commission pursuant
to paragraph (1) (the date of recexpt of which shall hereinafter

- in this section be referred to as the ‘receipt date’), the Adminis-

trator shall— :
_*“(A) immediately publish in the Federal r a notice Federal
stating that the recommendations are availab e and provide ter,

publication.

" an opportunity for public hearing within 90 days beginning
~on the receipt date; and
*{B) commence a review of the recommendatlons to deter-
mine whether- the control measures in the recommenda-
tions are necessary to bring any area in such region into.
-attainment by the dates provided by this subpart and are
otherwise consistent with this Act.

“3) ConsurLraTioN.—In undertaking the review reqmred
under paragraph (2XB), the Administrator shall consult with
members of the commission of the affected States and shall take
into account the data, views, and comments received pursuant
to paragraph (2XA).

“{4) APPROVAL AND DlSAPPROVAL..—-Wltth 9 months after the Federal
receipt date, the Administrator shall (A) determine whether to ater,
approve, dmapprove, or partially disapprove and partially P lication.
approve the recommendations; (B) notify the commission in -
writing of such approval, disapproval, or partial dlsapproval
and (C) publish such determination in the Federal Register. If
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the Administrator disapproves or partially dmapproves the rec-
ommendatmns, the Administrator shall specify—

“(i) why any disapproved additional control measures are
not necessary to bring any area in such region into attain- .
ment by the dates provided by this subpart or are otherwise
not consistent with the Act; and :

‘(i) recommendations concerning equal or more effective
actions that could be taken by the commission to conform
the disapproved portion of the recommendations to the
requirements of this section.

“(5) Finpmwe.—Upon approval or partxal approva.l of rec-
ommendations submitted by a commission, the Administrator
shall issue to each State which is included in the transport
region and to which a requirement of the approved plan applies,
a finding under section 110(kX5) that the implementation plan
for such State is inadequate to meet the requirements of section
110{a)}2XD). Such finding shall require each such State to revise
its implementation plan to include the approved additional
- control measures within one year after the finding is issued.

“(d) Best AvAlLABLE Ag Quarrry MONITORING AND MODELING.—
For purposes of this section, not later than 6 months after the date
.of the enactment of the Clean Air Act Amendments of 1990, the
Administrator shall promulgate criteria for purposes of determmmg

_ the contribution of sources in one area to concentrations of ozone in
another area which is a nonattainment area for, ozone. Such criteria
shall require that the best available air quality mombormg and
modeling techniques be used for purposes of making such
determinations.

42 USC 75114. ‘SEC 185, ENFORCEMENT FOR SEVERE AND EXTREME OZONE NON-
- ATTAINMENT AREAS FOR FAILURE TO ATTAIN.

“(a) GeNERAL RULE.—Each implementation plan revision required
under section 182 (d) and (e) (relating to the attainment plan for
Severe and Extreme ozone nonattainment areas) shall provide that,
if the area to which such plan revision applies has failed to attain
the national primary ambient air quality standard for ozone b the
applicable attainment date, each major stationary source of
located in the area shall, except as otherwise provided under su&ec
tion (c), pay a fee to the State as a penalty for such failure, computed
in accordance with subsection (b), for each calendar year beginning
after the attainment date, until the area is redesignated as an

 attainment area for ozone. Each such plan revision should include
procedures for assessment and collection of such fees.

“(b) COMPUTATION OF FEE.—

‘(1) Fee aMouNT.—The fee shall equal $5,000, adjusted in
accerdance with paragraph (3), per ton of VOC emitted by the
source during the calendar year in excess of 80 percent of the
baseline amount, computed under paragraph (2).

“{2) BaseLINE AMOUNT.—For purposes of this section, the
baseline amount shall be computed, in accordance with such
guidance as the Administrator may provide, as the lower of the
amount of actual VOC emissions (‘actuals’) or VOC emissions
allowed under the permit applicable to the source (or, if no such

rmit has been issued for the attainment year, the amount of

OC emissions allowed under the applicable implementation
plan (‘allowables”)) during the attainment year. Notwithstand-

: mg the precedmg sentence, the Administrator may issue guid-
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CERTIFICATE OF SERVICE

I certify that on May 15, 2018, the foregoing Addendum to the
Opening Proof Brief of Petitioners was electronically filed with the Clerk
of the Court for the United. States Court of Appeals for the District of
Columbia Circuit through the Court’'s CM/ECF system, which effected

service upon counsel of record through the Court’s system.

/s/ Claiborne E. Walthall

- Claiborne E. Walthall
Assistant Attorney General
The Capitol
Albany, New York 12224
(518) 776-2380
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