May 16, 1995

VEMORANDUM

SUBJECT: Potential to Emt for MACT Standards -- Qui dance on
Ti m ng | ssues

FROM John S. Seitz, Director
Ofice of Alr Quality Planning and Standards (MDD 10)

TO. Li nda Murphy, Region
Conrad Si non, Region |1
Thomas Masl any, Region ||
Wnston Smth, Region |V
Davi d Kee, Region V
St anl ey Mei berg, Region Vi
WIlliam Spratlin, Region VIl
Patricia Hull, Region VIII
Davi d Howekanp, Region | X
Jim McCorm ck, Region X

Section 112 of the Clean Air Act distinguishes between nmajor
sources and area sources of hazardous air pollutants. Although
maxi mum achi evabl e control technology (MACT) is required for al
maj or sources of hazardous air pollutants, |esser controls or no
controls may be required of area sources in a particular

industry. 1In addition, whether a facility is a major or area
source of hazardous air pollutants may affect the applicability
of other CAA requirenments -- such as when or whether the facility

is required to obtain a Title V operating permt.

The purpose of this nenp is to clarify when a mgjor source
of hazardous air pollutants can becone an area source -- hy
obtaining federally enforceable limts on its potential to emt -
- rather than conply with major source requirenents. Timng
questions are inportant to address now because several MACT
st andards have been pronul gated and because an i ncreasi ng nunber
of sources are nearing deadlines for submtting Title V operating
permt applications. The EPA recently provi ded gui dance on how



facilities can obtain federally enforceable limts on their
potential to emt hazardous and criteria air pollutants in a
January 25, 1995, neno fromne to you.
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STATUTORY AND REGULATORY BACKGROUND

Section 112 of the Act defines a "nmmjor source" as "any
stationary source or group of stationary sources |located within a
contiguous area and under common control that emts or has the
potential to emt considering controls, in the aggregate, 10 tons
per year or nore of any hazardous air pollutant or 25 tons per
year or nore of any conbination of hazardous air pollutants..."”
The term "potential to emt" is defined in the section 112
general provisions (40 CFR Part 63.2) as “ the maxi num capacity
of a stationary source to emt a pollutant under its physical or
operational design,” considering controls and |imtations that
are federally enforceable. This definition is consistent with
definitions in regulations for the new source review and Title V
permt prograns.

SCOPE OF TODAY' S GUI DANCE

EPA has received a nunmber of requests for clarification
concerning when facilities may limt their potential to emt to
avoid applicability of najor source requirenents of promnul gated
MACT standards. Most of these issues are not explicitly
addressed by the section 112 general provisions nor by MACT
standards thensel ves. Therefore, EPA is providing this guidance
for MACT standards based on the Agency's interpretation of the
rel evant statutory | anguage.

Today' s gui dance addresses three issues:

o By what date nust a facility limt its potential to emt if
it wishes to avoid major source requirenments of a MACT
st andar d?

o Is a facility that is required to conply with a MACT
standard permanently subject to that standard?

° In the case of facilities with two or nore sources in
different source categories: |If such a facility is a major

source for purposes of one MACT standard, is the facility
necessarily a major source for purposes of subsequently
promul gated MACT st andards?

EPA plans to follow this gui dance nmenorandum wi t h rul emaki ng
actions to address these issues. The Agency intends to include
provi sions on potential to emt timng in future MACT rul es and
anmendnents to the section 112 general provisions. The EPA
believes that the structure of section 112 strongly suggests
certain outer limts for when a source may avoid a standard
through alimt on its potential to emt. However, EPA also
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believes the statute may be fl exi ble enough to allow the Agency
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to reach different results through rulemaking. In forthcom ng
rul emaki ng, EPA will be considering alternative approaches that
coul d garner additional environnental benefits and provide
additional flexibility to small sources.

TI'M NG FOR OBTAI NI NG POTENTI AL TO EM T RESTRI CTI ONS
GUI DANCE FOR PROMULGATED STANDARDS

Exi sting sources

Today's guidance clarifies that facilities nmay switch to
area source status at any tinme until the "first conpliance date"
of the standard. The "first conpliance date" is defined as the
first date a source nust conply with an emission limtation or

ot her substantive regulatory requirenent (i.e., |eak detection
and repair prograns, work practice neasures, housekeeping
measures, etc..., but not a notice requirenent) in the applicable

MACT standard. By that date, to avoid being in violation, a
maj or source nust either conply with the standard, or obtain and
conply with federally enforceable Iimts ensuring that actual and
potential em ssions are bel ow maj or source threshol ds.

The Act does not directly address a deadline for a source to
avoid requirenents applicable to major sources through a
reduction of potential to emt. However, a result that is
consistent with the | anguage and structure of the Act is that
sources should not be allowed to avoid conpliance with a standard
after the conpliance date, even through a reduction in potenti al
to emt. |In the absence of a rul emaking record supporting a
different result, EPA believes that once a source is required to
install controls or take other neasures to conply with a MACT
standard, it should not be able to substitute different controls
or neasures that happen to bring the source bel ow maj or source
| evel s.

Mor eover, while sone standards have multiple, staggered
conpliance dates, these requirenments are intended to function in
an integrated nanner to neet the statutory goals for that source
category. For such a standard, the relevant date for purposes of
this policy is the first substantive conpliance date. Wile the
Act may permt exceptions to these general rules, any such
exceptions will need to be devel oped through rul emaki ng.

Some have read the Act to require an even earlier deadline,
namely, the date of standard promul gation. EPA believes this
result is not as strongly conpelled by the statute. It is
reasonabl e to presune that Congress intended a source to have
sonme opportunity to avoid a standard by becom ng an area source
once it has been identified as subject in a pronul gated standard.
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The conpliance date deadli ne approach woul d give snmall
emtters (i.e. facilities with actual em ssions bel ow the nmajor
threshold) time to limt their potential em ssions rather than
conply with maj or source requirenents. Under this approach, a
facility will have the sanme anpunt of time to conply whether it
chooses to neet the standard or |limt its potential to emt.

This conpliance date approach for existing sources is also
reasonabl e because it recogni zes the circunstances that exist
regardi ng MACT standards issued to date. States are in the
process of devel opi ng addi ti onal nmechani sns that can provide

federally enforceable limts to sources. |In addition, EPA rules
have not previously specified when facilities may switch from
maj or to area-source status to avoid MACT applicability. It

woul d be inequitable to hold sources to a pronul gation date
deadl i ne absent cl ear advance notice to sources of the ful
significance of that date. Al though the Act gives EPA discretion
to designate a deadline earlier than the first conpliance date,
this is nost appropriately done through rul emaking in a nmanner

t hat gives adequate notice to the regulated community. By
contrast, any source should presunme that the conpliance date is
the final date to establish its status as an area source, at

| east for purposes of that standard.

For clarity, the Agency wi shes to note that as long as a
facility does not qualify for treatnment as an area source, the
facility nmust conply with any applicabl e najor source requirenent
under the Clean Air Act. Facilities in need to conply with
additional limts to qualify as area sources will need to plan
ahead to obtain the limts before conpliance deadlines for major
source requirenents. Facilities should consult with State and
| ocal air agencies concerning the timng of any necessary
submittal.

New sour ces

Section 112 requires new sources to conply with a MACT
standard upon startup or no later than the pronul gati on date of
t he standard, whichever is later. As a legal matter, to avoid
being in violation, a "potential" major source nust either conply
with MACT or obtain and conply with federally enforceable limts
by this statutory deadli ne.

Therefore, the Agency advises that any new facility that
woul d be a major source in the absence of federally enforceable
limts nust obtain and conply with such limts no |later than the
promul gati on date of the standard or the date of startup of the
source, whichever is later. For the sanme reasons articul ated
below with regard to existing sources, a new source that is major
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at the time of promulgation or startup will rermain major for
pur poses of that standard.
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Once In, Always In Interpretation

EPA is today clarifying that facilities that are major
sources for HAPs on the "first conpliance date" are required to
conply permanently with the MACT standard to ensure that maxi num
achi evabl e reductions in toxic em ssions are achi eved and
mai nt ai ned.

EPA believes that this once in, always in policy follows
nost naturally fromthe | anguage and structure of the statute.
In many cases, application of MACT will reduce a major emtter's
em ssions to levels substantially bel ow the major thresholds.
Wthout a once in, always in policy, these facilities could
"backslide" from MACT control |evels by obtaining potential-to-
emt limts, escaping applicability of the MACT standard, and
I ncreasing em ssions to the major-source threshold (10/25 tons
per year). Thus, the maxi mum achi evabl e em ssi ons reductions
t hat Congress mandated for maj or sources would not be achieved.
A once in, always in policy ensures that MACT emni ssions
reducti ons are permanent, and that the health and environnental
protection provided by MACT standards is not underm ned.

Exanple: A facility has potential em ssions of 100
tons/year. After conpliance wth the applicable MACT
standard, which requires a 99 percent em ssions reduction,
the facility's total potential em ssions would be 1
ton/year. Under today's guidance, that facility could not
subsequent|ly operate wth em ssions exceedi ng the maxi mum
achi evabl e control technology em ssion level. The facility
coul d not escape continued applicability of the MACT
standard by obtaining "area source" status through
limtations on em ssions up to the 10/25 ton per year major
source threshol ds.

Additionally, the Act requires all major sources to obtain a
Part 70 operating permt. Section 501(2) provides that any
source that is major under section 112 will also be major under
title V. It follows that a source that is major for purposes of
any MACT standard will be subject to title V as a nmjor source.
As clarification, nost MACT standards explicitly require
operating permts for nmajor sources. However, this principle
applies regardl ess of whether it is specified in the particular
standard. Therefore, a source required to conply with MACT
requi renents applicable to nmajor sources will also be required to
obtain a Part 70 permt for that MACT requirenent.

APPLI CABI LI TY OF MULTI PLE MACT STANDARDS TO A SI NGLE FACILITY

A facility that is subject to a MACT standard is not
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necessarily a major source for future MACT standards. For
exanple, if after conpliance with a MACT standard, a source's
potential to emt is less than the 10/25 tons per year
applicability level, the EPAw Il consider the facility an area
source for purposes of a subsequent standard.

EXAMPLE: A facility has degreasing operations which emt 30
tons per year of HAP. The sane facility also has the
potential to emt 5 tons/year of HAP fromthe coating of

m scel | aneous netal parts. After conplying with the

Hal ogenat ed Sol vent C eani ng MACT, the naxi mum potenti al

em ssions from degreasing operations is 3 tons per year.

The total federally enforceable potential em ssions from
this facility would now be 8 tons per year which neets the
definition for an "area source." Therefore, this facility
woul d not be subject to the major source requirenents of the
future m scell aneous netal parts MACT standard.

It should be noted that EPA has authority to require
addi tional reductions in toxic em ssions fromsources that avoid
MACT requirenents through reductions in potential to emt.
Section 112(f), the residual risk program requires EPA to
evaluate the risk and to promul gate additional standards for each
category or subcategory of major sources, and all ows EPA
discretion to do the sane for area sources, where there is not an
anple margin of safety to protect public health within 8 years
after promul gation of the MACT standard. The EPA will consider
whet her residual risk standards are appropriate for sources
conplying with MACT standards or potential to emt limts.

In addition, EPA is comritted to inplenentation of the urban
area source programas required in Section 112(c)(3) of the CAA
This programrequires EPA to issue air toxics standards for area
sources representing 90 percent of the area source em ssions of
the 30 hazardous air pollutants that present the greatest threat
to public health in the | argest nunber of urban areas. Together,
t he Residual Risk Standards and the Urban Area Source Standards
ensure protection of public health beyond that achi eved by
i npl enentation of the MACT standards for major sources.



