IN THE MATTER OF
THE TOWN OF NEW MILFORD,
PETITION FOR DECLARATORY RULING : MARCH 14, 2019

DECISION NOT TO ISSUE DECLARATORY RULINGS

Pursuant to Conn. Gen. Stat. § 4-176(c) and R.C.S.A. § 22a-3a-4(c)(3), L arn issuing this
decision in fesponse to a Petition for Declaratory Ruling submitted by the Town of New Milford.

A. BACKGROUND. Candlewoad Solar, LLC (“Candiewood Solat™) is proposing to

constitict a 20 MW solar photovoltaie array on Candlewood Mountain Road in New Milford,

Coimecticut (“the Project”). In commection with the Project, on Januaiy 2, 2109, Candlewood
Solar submitted a regisiation mth the Depariment of Energy and Environmeértal Protection (“the
Department”) seeking coverage under the General Permit for the Discharge of Stormwater and
Dewatering Wastewsters from Construction. Activities (“the General Permit”).

B. THE PETITION. On Jaruary 16, 2019, the Town of New Milford (“the Petitioner™)

submitted a Petition for Declaratory Ruling (“the Petition™) to the Commissioner of Energy and
Environmental Protection. The Petition seeks two rulings: one, that | exercise ty authority

under Conn. Gen. Stat. § 22a-430b(c)? and require that Candlewood Solar obtain an individual

! Candlswood Solarhad previously submitted a.rogisiration secking coverage under the General Permit for the

Project on Septerber-17, 2018, This eatlier tegistration was rejected by the Department on October 18, 2018.

2 Conn, Gen, Stat, § 22a-4306{c) provides in pertinent patt that:

Subsequent to the issnance of a general permit, the corimissioner may requite a person or
‘municipality iniiating, cteating, originating or maintaining any discharge whichis or may
be authorized by a general peimit to obtain an individual permit puisusant to section 22a-~
430 if the commissioner determines that an individual permit would bettér protect the
wafers of the state from pollution.... The commissioner may require an individual permit




discharge permit under Conn. Gen. Stat. § 22a-430 for the Project; and two, that I extend the
public comment period regarding Candlewood Solar’s registration under the General Permit.? Tn
addition, pursuant to Conn, Gen. Stat. § 22a-19, the Petitioner has requested party ot intervenor
status in the declaratory ruling procl:eeding__‘ aind Candlewood Solar’s registration seeking coverage
under the General Permit.

On January 18, 2019, Rescue Candlewood Mountain, a voluntary association, submitted
comments in suppott -of the Patition and also, pursuant to Conn. Gen. Stat. § 22a-19, secks to
intervenc as a paity in the declaratory ruling proceeding and Candlewood Solar’s registration
seeking coverage under the General Permit.

Both the Petitioner and Rescue Candlewood Mountain have requested a hearing:

On Febryary 5, 2019, Candlewood Solar submitted objections to the Petition and to the
Petitioner’s and Rescue Candlewood Mountain’s requests to intervene. On February 13,2019,

the Petitiorier submitted its response-to Candlewood Solar’s objections.

THE DECISION NOT TO ISSUE THE REQUESTED RULINGS. Conn. Gen.

C.
Stat. § 4-176(e) requires that “[wlithin s’i_x_ty days after receipt of a petition for a declaratory

under this subsection in cases that include but are not limited to the following: (1) When
the discharger is not in compliance with the conditions in the general permit; (2) when a change
has oceutied in the availability of a demonsirated technology or practice for the control or abatement
of pollution applicable to the discharge; (3) when effluent lihitations and conditions aie
promulgated by the United States Environmental Protection Agency or established by the
cotnmissioner under section 22a-430 for discharges covered by the general permit; (4) when a water
qualify managerent plan containing requirements applicable to such discharges is approved by the
Uhited States Environmental Protection Agency; (5) when circumstances have changed since the
issuance of the general petmit so that the dischatger is no longer appropriately controlied under the
general permit, or a temporary or permanent reduction ot elimination of the authorized discharge is
necessary; (6) when the discharge is a significant contributor of pollution, provided the
comimissioner, in making this determination, may consider the location ofthe discharge with respect
to waters of the state, the size of the discharge, the quantity and natire of the pollution discharged
to waters of the state, cumulative impacts of discharges: covered by the general permit and other
relevant factors; or (7) when the requirements of subsection (a) of this section are not met.... Any
interested person or municipality may pefition the commissioner to take action unider this subsection.

3 The public comment for Candlewood Solar’s Januvary 2, 2109 registration was fifteen days, or from January 2,
2019 to Yanuary 17; 2019. .



ruling™ an agency must take one of five specified options.* The last option undei section 4-
176(e), and the one.I have decided to take in this case; is to decide not to issue a declaratory
| tuling and state the reasons for my action.

Ot March 14, 2019, the Depattment rejected the Jattuary 2; 2019 registration submitted
by Caidlewood Solar seeking coverageunder the General Permit. (Copy attached). As such,
there is no longer a registration pending with the Depattmerit. Thei being no registration, there
i no reason to extend the public comment period regarding this registration. As such, Iam
deciding not to issue a ruling regarding that portion of the Petition seeking an extension to the
public comment period for Candlewood S.i)lar; § registration.

I am also, ini this declaratory 1111iﬁg proceeding, declining to exercise my authority to
require that Candlewood Solar obtain an individual discharge permit forthe Project, although not

for any of the teasons cited in Candlewood Solat’s objections.’ Irecognize that with the

4 Conn. Gen. Stat. § 4-176(e) provides ihat:

Within sixty days afier récéipt of a petition for a declaratory tuling; an agency in writing shalk:
(1) Issue a ruling declating the validity of a regulation o1 the applicability of the provision of the
general statutes, the regilation, of the final decision ini question to the specified circumstances,
(2) order the matter set for specified proceedings, (3) agree to issue a declaratory ruling by a
specified date, (4) decide not. to issie a déclaratory ruling and initiate regulation-making
proceedings, under-section 4-168; on the subject, or (5) decide not to issue-a declaratory rling,
stating ‘the reasons for its action.

The Department’s Rules of Practice also require compliance with section 4-176 (e), see R.C.S.A, §22a-

3a-4(c)(3).

5 Candlewood Solar claims that the Petition is premature sirice ifs registration is still pending, I de not agree. The
first sentence of section 22a-430b(c) states that “[sJubsequeiit fo.the issuance of a general permit, the commissioner
may require a person or municipality initiating, creating, ofiginating or maintaining any discharge which is or may
be authorized by a general persiit to obtain an individual permit pursuant to section 22a-430....” (Italios added for
emphasis). The language and plain meaning of this stafute authiorize frie to réquire an individual permit anytime
after the General Permit was issued, which in this casé is October 1, 2018. See Conn, Gen. Stat: § 1-2z.
Candlewood Solar’s claim confuses the siibmission of a registration with the issuance of a General Permit, Section
22a-430b(c) does not mention and does not require that T wait until a registration has been acted upon beford I can
require an individual permit. Indeed, provided a geneial permit.hag been issued, section 22a-43 0b(c) allows me to
require an individual permit before or afier a registration has beén subinitted. I can also require an individual petrmit
even when a general permit-does not require the submission of a registration. In short, I conclude thatunder Conn.
Gen. Stat, § 222-430b(c), as long as a general permit has been isaued, T inay réquite that an individual permit be




tejection of Candlewood Solar’s registration, nothing prevents Candlewood Solar from
resubmitting a revised registtation secking coverage under the General Permit. Névertheless;
with the rejection of Candlewood Solar’s registration, there is no longer anything pending before
thaDépartment and it remains uncleat, especially given the substantial iature and extent of the
deficiencies in the last registration it submitted, if Candlewood Solar will make any resubmission
— either in the form of a registration or an application for individual petmit. Moreover, the
Petitioner is seeking a hearing regarding the exercise of my authority under Conﬁ. Gen. Stat. §
222-430b(c), yet nothing in section 22a-430b(c) would requir;e that I hold a hearing to exercise
the discretion afforded by that statute. I am reluctant to expend limited Department resoutces on
a hearing, especially when section 22a-430b(c) does not requite a hearing and when it {s not
clear whether Candlewood Solar will even submit a revised registration or an application for an
individual permit. |
Having so concluded, I alse want o make unmistakably clear that my decision in this
matter does not, and is not intended to, foreclose the possibility that I may indeed exercise iy
authorify under Cénn. Gen, Stat, § 22a-430b(c) and requite that Candlewood Solar obtain an
individual discharge permit for the Project. I remain concetned about a numbet of the issues
raised by the Petitioner-and Rescue Candlewood Mountain. Thave decided, however, not to

exercise this authotity in this context, at this time.

obtained, even if a registration is tiot required, a régistration has been sibmitted, a registration is awaiting approval,

or a registration has been approved,



Finally, given my decision not to issue the rulings requested in the Petition and the
rejection of Candiewood Solar’s registration, there is no longer any pioceeding into which the
Petitioner or Rescue Candlewood Mountain can intérvene,® As stch, I am denying the
Petitioner’s and Rescue Candlewood Mountaii’s request for party or intervenor status,

D. CONCLUSION. For the reasons nioted above, I have decided not to-issue the

declaratory rulings requested by the Petitioner and am denying the Petitioner’s and Rescue

Candlewood Mountain’s request for party or intetvenor status.

Katherine S. Dykes «
Commissioner of Energy and Environmental

Protection

§ Candlewood Solar had. cha[lenged the adequacy of fite affidavits submitted by the Petitioner and Rescue
Candlewood Mountain regarding intervention nnder Cmm Gen, Stat, § 22a-19. Given.my decision in this matier

any ruling on this issué is unecessary.




SERVICE LIST

‘Dayvid J. Monz, Esg.

Updike, Kelly & Spellacy, P.C.
One Century Tower

265 Church Street

New Haven, CT. 06510
dmonz@uks.com

Daniel E, Casagrande, Esq.

Cramei & Anderson, LLP

30 Main Street, Suite 204
Danbury, CT 06810
deasagrande(@erameranderson.com

Town of New Milford

The Honorable Peter Bass, Mayor
10 Main Street

New Milford, CT 06776
mayor@newrmilford.org

Liba H. Furhman
Rescue Candlewood Mowtitain
PO Box 114 Gaylordsville, CT 06766

rescuethemountain@gmail.com



