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Ay ma“iﬁo BOSTON, MA 02109-3912

March 18,2010 -

Ms. Tragt Tott _
Connecticut Departinent of Environmental Protection
Bureau of Water Protection and LandReuse

79 Elm Street

Hartford, CT 06106-5127

RE: Proposéd Revisions to the Water Quality Standards.

Dear Ms. Iott,

The Environmental Protection Agency (EPA) has reviewed the proposed water quality

staridards. (WQB) revisions that were published by the Connecticut Depar’maen’e of
tronmental Protection (DEP) ont December 22, 2009, This letter is o provide written

cominents raga:rdmg the proposed revisions. They are intended to assist DEP in
ﬁnahzmg WQS revisions consistent with the fedf;;ral Clean Water At (CWA)

_ : b1ei0g1cal cendu‘mn gradxent a.nd developm@ temgaerature cntena fzor walT,
cool and celd waiter ﬁshenes

pohcy) and Inclﬁde sxgmﬁcam conceths, suggested edits énd 1dennﬁcat10n of addltlonai
information necessary to determine if a proposed revision is consistent with the CWA.

C@NNECTICHT WQS
Use of the Term *“Natural®

In both the gurrent WQS and the propoesed revisions, Standard 8 is as follows:

“Water Quality Criteria do not.apply to certain conditions brought about by
natural causes. Natural hydrologic and geologic conditions may cause
exeursions from established criterio. The meaning of the word ‘natural’ is Aot
limited to only those conditions which would exist in water drairing from pristine
land. Conditions which exist in the surface water; in part due to normal use of the
land, may be considered natural, provided best management practices are used.

It shall not be considered normal use of the land if excursions from established
Criteria adversely impact an existing or designated use.”



The use of the word “natural” in narrative criteria, for biological condition, pH, color, silt
and sand deposits, taste and odor, temperature, and nutrients, make it a critical
component of the WQSs. Yet the definition of the word, to include conditions which are
caused by human gctivities and influences, undermines the ability of the criteria to
describe conditions which protect the existing and designated uses. The caveat that
“normal use of the land” is limited to those activities conducted using best management
practices provides no assurance since the development of best management practices
typically incorporates the considerations of cost and convenience and not solely the
protection of uses, as requited for criteria developed in compliance of 40 C.F.R. §131.2

EPA. recommends that Standard 8 be revised to delete the last three seritences.
General Comment en 2009 Organizational Changes

DEP has proposed revisions to the Connecticut WQS that affect the organization of the
standards, for the purposes of improving clarity, but not their intention. EPA agrees that
the organizational changes are an improvement, though nota. substantive revision of the
WQSs. ,

Bacteria

The proposed WQS revisions include revisions to the water quahty ¢criteria for bacteria
indicators (Appendix B of the WQS). Specifically, DEP proposes to make more stringent
the fecal coliform criteria intended to pretect shellfishing for direct consumption. We
support this anetidient.

At the same time, DEP proposes to remove specific reference to SA and 5B waters and
commercial harvesting, and to remove the less stringent fecal coliform criteria that
currently apply to protect commercial shellfish harvesting. It is not clear from these
revisions if DEP intends to protect all Class SA and Class SB shellfishing uses equally, or
whether it intends to remove protection fot the commercial shellfish harvesting use
designated for Class SB waters. If the foriner, EPA recoramends that this bie made clear
in Appendix B. If the latter, DEP must demonstrate by what criferia the Class SB
commercial shellfish harvesting use will be protected to the sanie degree that the cutrent
criteria provide.

We encourage DEP t0 amend Standard 23 and foetnote 2 to Appendix B. While we
appreciate the importance of minimizing adverse impacts to aquatic life dueto some
forms of disinfection, we are concerned that the complete absérice of any applicable
bacteria criteria to protect primary and secondary recreational uses from October 2
though April 30 for waters affected by sewage treatment plants. jocated north of 1-95 is
not sufficiently protectwe of recreational uses. We know, for example, that college and
"high school rowing occurs on the Conniecticut River in the segment affected by the
Hartford and Middletown sewage treatment plant discharges before April 30 and after
- Qctober 1. Moteover, while Standard 23(A) requires continueus disinfection at all
sewage treatment plants located south of I-95 to protect shelifish resources, Standards
23(B) and (C) do not appear to safeguard those shellfish resources from the lack of
continuous disinfection at sewage treatment plants located north of I-95. At the same
time, EPA recognizes that year round bacteria criteria may not be necessary in all
circumstances. To ensure that each circurnstance is considered on its own merits, EPA



recommends that the language in Standard 23(B) be revised to require year round
bacteria criteria. To accommeodate those circumstances where year round bacteria criteria
are not necessary to protect uses, Standard 23(B).could be further amended to allow
seasotial application of the disinfection requirement at the discretion of the:
Commissioner. Such seasonal application should be of sufficient length (greater than the
curreiit penod) to protect existing and designated uses,

Dissolved Oxygen (DO).

DEP has proposed to fevise the DO eriteria for marine waters, The proposed new ctiteria
are based on recommendations in EPA’s dmbient Water Quality Criteria for: Dissolved
Oxygen (Sallwater) Cape Cod ta Cape Haﬂeras EPA- 822 R—OO 012 dated Novamber
smgl_a Sﬁt of DO _crl_teria for Lo_ng Is!and Sound EPA suppoﬁ:s the usé Qf the 2!.0@, EPA
recosimendations; and the intention to develop consistent criteria across Long Island .
Sound, provided the criteria revisions continue to protect existing and designated usesin
the watérs affected.

EPA’S 2090 DO crz‘tena rccommendatzons, referenced above were based entxrely on

field observahons were avmlabie, i 2000 for survival and ;growth of _larvae that a:fe
sensitive to liypoxia. Therefore; EPA recommends that DEP also consider available
scientifie findings made available since 2000, especially field observations of aquatic hfe
in Long Island Sound, in the evaluatmn of any new criteria formarine waters:

Nutments

Since 1998 EPA has S“trongly encouraged states to adopt numeric criteria for nitrogen and
phosphorus to ptevent the degradation of existing and desigriated uses, part'cuiar’iy for
aquatic hiabitat and recreational uses. Although DEP is making some progress in
collecting the data necessary to develop numenc nutrient critéria, DEP has not deve]oped
a mutually agreed upon Nutrient Criteria Plan,’ despite requests from EPA. While the.
lack of activity on nunetic nutrient criteria development does riat preclude: EPA’s
approval of new narrative nutrient criteria, we continue to urge DEP to develop
appropiate numeric ¢riteria for both ph(asphc)rus and nitrogen.

Criteria, whether numetic or narrative, are defined in 40 CFR § 131.3(b) as “elements-of
Staite water quality standards, expressed as constituent concentrations, levels or
ngrrative statements, representing a guality of water that supports a parﬁcular use.
When.criteria are met, water quality will generally protect the designated use.” By this
definition, the criteria support the designated use. The use itself is not part-of the criteria.
In addition to criteria, State water quality standards may include general policies which:
may affect the implementation of exiteria.

DEP has proposed revised language related to nutrients for Class AA and A, and B
waters and added new language for Class B, SA and 5B waters. This provisior would

! State Adoption of Numeric Nutrient Standards (1998-2008), EPA-821-F-08-007, Decerriber 2008.



supplement Standards 19 and 20, which both refer to controls.on nutrient sources.” The
new nuttient language would be the same for all waters and would replace the
phosphorus narrative criteria for Class AA and A fresh waters. The propesed nutrient
language for all waters is as follows:

The loading of nutrients, principally phosphorus and nitrogen, to any surface
water body shall be limited to that contributed by natural sources including that
arising from existing human sourées provided syfficient limitations, controls or
best management practices have been implemented to protect, maintain or restore
designated uses in the water body from the effects of cultural enrichment. See
Appendix G for guidance on implementation of this narrative criterion.

This language describes a general limitation on the loading of nutrients but it does not
describe the characteristics or quality of the water affected by nutrients needed to support
designated uses (for example, a narrative criterion specifying that waters be free from
nutrients in concentrations that would cause cultural eutrophication). As written, the
language appears to be an additional policy statement about DEP’s approach to limiting
nutrients, similar to Standards 19 and 20, rather than a narrative criterion that would be
sufficient to protect designated uses.

The reference to Appendix G reinforces our view. Appendix G discusses DEP’s
implementation strategies for nittogen and phosphorus. In the case of nitrogén, the
decument refers to the Long Istand Sound (LI8) TMDL as the primary implementation
strategy. That TMDL establishes nitrogen loads in orderto address severe hypoxia and
violations of the dissolved oxygen criteria‘in LIS. While EPA is of course supportive of
the TMDL, we note that it neither establishes nor implements instream nitrogen criferia.

In the case of phosphorus, Appendix G refers to DEP’s implementation plan that
calculates loadings based on “best aﬁamabie reference conditions” based on a variety of
factors. This procedure “ylelds a site-specific numerical value for individual water
bodies that represents the maximum acceptable, phosphorus loading....” Appendix G
refers to DEP’s Ergshwater, Nutrlent_Man_a_ ement Technical Support Decument (TSD)
and the Nutrient Reduction Strategy for Inland Watets: Phosphorus ( “Strategfj} for
further explanation. Both of these documents contain a great deal of useful information
related to existing land uses and sources of phosphorus loadings. However, they do not
contain an approvable methodology for translating narrative nutrient criteria into site-
specific numeric phosphorus criteria, Ag the Strategy explicitly- acknowledges technical
and economic feasibility were considered in establishing the numeric criteria. Strategy-at
1. The TSD explains that the objective of the approach is to strive to achieve the “best.
attainable condition,” which is defined as “the expected scological condition provided
best management practices are in place for some petiod of time.” TSD at 2. Appendix A
of the water quality standards defines BMPs to be practices that reduce pollution based
on, at a minimum, “technical, economic, and institutional feasibility.” DEP’s
implementation plan is, in esserice, a BMP-based strategy rather than a strategy that

2 1t would be also be interpreted in light of Standard 8, which provides that “normal” uses of the land may
be considered “natural” as long best management practices (BMP) are applied. BMPs are defined as
practices that reduce pollution based on, at a minimun, technical, economie, and instititional feasibility,



ensures that instrearm designated and existing uses are protected. There is no doubt that
implementation of the plan will result in phosphorus loading reductions. But because the
criterid are caleplated based on the sum of the “post-BMP 1mplementatmn export loads,”
and those loads are determined by what is deerned to beé technologically and
economically feasible, there is not sufficient correlation between the critéria established
by DEP’s methodology and the eriteria that are needed to ensure protection of uses.

In Order to be approvable, a state criterion must be shown to be “sufficient to-ptotect the
lesi jted uges.” 40 C.FR. § 131.6(c). Criteria “must be based on'sound seientific

nale,” and where there are multiple designated uses, the criteria must Support the
nost sensitive use. 40 CFR. § 131.11(a). The preposed mirient provisions, as
mterprcted and implemented through the Strategy, fely in patt on factors that are niot
relevant to the protection of uses {economic and technological feasibility) and there has
been no demonstration that the eriteria would protect designated uses.

Taxic'?b'ﬂmams

DEP has -ma_de substanmal revwmns 0 the critena for chemmal constztuents in Appendlx

the :nnecncut Water QuéhtjszZafzdards Ambient Wéfer Qualzzy Cr BRI, d.a‘teéi' Ja;nuary
10,2010, EPA has the following questions:

o Pgd. Itisstatedthat, “These calculations take into accc:unt which gmups of peaple
could be exposed to the contamination ircluding se s populations...” Howdre
sensitive populations defined and how do the caleulations take them info account?

o Pg6. Fish consumption rates. With respect to the Baleom Report, the document
states, “The study predominantly focused on constimption of marine fish, but did
provide information on freshwater fish consnmption also.” What freshwater
consuniption rates does the Balcom Repoit support?

Biolegical Condition Criteria (BCG)

The proposed narrative biocriteria will provide a useful tool for water quality protection
in Connecticut. The proposed structure will be amenable to future quantification in teris
of numeric biocriteria, and implementation in'terms of puiltiple biologicsl assemblages
(&.g., macioinvertebrates, fish, and algae).

As discussed earlier in this letter, the definition of “natural” provided in Standard 8
appears contrary to the intention of the BCG to identify a “common pattern of biological
responses to human disturbances.” If the highest tier of the BCG, proposed to be
“Natural or Native Condition,” may already be subject to human use of the land, best.
management practices notwithstanding, there would be no consistent control condition by
which to measure the impacts on biota of further human disturbances.

* Commecticut DEP, Technical Supporting Information for Proposed Revisions to the Connécticut Water
Quality Standards: Bivlogical Condition Gradient, January 11, 2010.



Temperature

The proposed revisions contain new temperature requirements for cold, cool, and warm
water aquatic kabitats.” Technical suppotting information for the proposed revisions in
contained in Appendix F.

Overall EPA supports DEP’s new approach to temperature requirements which
establishes three major classes of fish based on thermal tolerance and sets temperature
requirements for each class. Recent literature supports broadening classes from warm
and cold to include at least a cool water class. Some researchers (Lyons et al., 2009 cited
i Appendix F) advocate dividing the cool water class into-cold transitional and warm
transitional to better reflect the fact that the cool water lass may have more than one fish
assemblage. We have the following specific comments.

EPA believes that the criteria should protect the most sensitive speties within a group
that are found at a location where the criteria would be applied. The proposed criteria use
a different approach by using a calculated geometric mean value for all.of the listed fish
species per group. The use of a mean value of all listed species in a particular group does
not adequately protect those species which require a lower maximum fernperature. EPA
recommends selecting the temperature: identified as being protective fot the most
temperatiire-sensitive species within each group in order to protect all species with that

group.

It is not clear that the most sensitive life stage is protected, or listed for all of the species
in-Tables 1-3. In addition to identifying the most temperatute-sensitive species of each
group, EPA recommends that DEP identify the temperature requirements of edch life
stage of that species, and the time period when they are likely to be present.

The columns headings in tables 1,2, and 3 do not, in all cases, clearly relate to the sub-
headings benieath them. Specifically, the headings “Maximum Weekly Average
Temperatare Spawning” and “Maximum Temperature Embryo Survival” relate to the
“Fall” season for enly a couple fall spawners, such as brook and brown trout. Most
species listed in these tables spawn in the spring, orearly summer. EPA recommends
that DEP correct Tables 1, 2 and 3.

EPA. believes that at least two species listed as Warm Water should be included in the
Cool Water class. These include yellow perch and alewife. Temperature requirements of
these species during their various lifestages support a cool water classification. In
addition to alewife, other anadromous species, sueh as American shad should be
classified as cool water'species, as well. These species return ffom the $4 to spawn, and
are presént in their sarly 1ifé stages when they are most sensitive to elevated
temperatures. EPA recommends that yellow perch and alewife be removed from the
warm water classification and added to the cool water classification, and that American
shad also be added to the cool water ¢lassification.

Zone of Influence

The draft WQS revisions include a revision of Standard 10 which addresses a Zone of
Influence (ZOI) that appears to be Connecticut’s mixing zone provision. The revision
adds a limit to the size of the ZOI by specifying a maximum dilution factor of 100:1 for
any ZOT for any discharge. Two sentences later, in current language, Standard 10 states



that, “The zone of mﬂuence Jor assimilation of a thermal discharge shell be limired fo the
maoximum extent possible.” EPA recommends that the word “thermal” be stricken from
this sentence to ensure that the ZOI i minimized for all discharges, regardless of the
maximum allowable dilution factor.

Anti-degradation Implementation Policy
EPA is pleased that the DEP is proposing to restructure and update Connecticut’s

antidegradation implementation policy. We have identified the following concerns with
the languagé proptased_m the body of the standards and. in Appendix E.

o Appendix BEParil: In the last sentence, ‘please insert the words "and the level of
water quality nccessal:y to protect those uses” before the words "in all cases.” This
additional language is necessary to be consistent with 40 C. FR.§131. 12(&)(1)

» Appendix E Part'H and Part Il: EPA’s antidegradation regulation does ot apply
solely to new or increased discharges or activities. The applicability sectiof and the
general provisions should be clear that the artidegradation policy applies-to all
dischatges or activities, not just new or increased discharges or activities. The
maner in 'which it apphes differs depending on the whether the d1scharge/ activity is
ex1stmg or new/increased, Thereguirement'to protect and maintain existing uses
{("Tier 1) applies to all’ d1scharges/act1v1t1es The requirements to protect high
quality waters from degtadation ("Tzer 2') and to protect outstanding national
resource waters {"Tier 3"} focus on new or increased discharges/activities because
they, rather than existing discharges, have the potential to degrade waters compared
to existing water quality. :

e . Appendix B Part [1.2: 'We recommend that the criteria in paragraph 2 be revised to
ensure that increased dxschaxges or activities that affect the biclogical’ and physical
condition-of'a water body are considered, DEP’s draft language in this paragraph
appears to exclude increases that result in degradation of water quahty &ue 0 reasons
other than poilutants sueh as adyerse alterations of flow conditions di ICTEase
impacts froni a dam’s tevised operations, a new dam, or adverse impagis to ‘the
biclogical community due to mcreased flow through an intake structure for a power
plant.

® Amnendxx E Part IV: As noted above, Tier I should explicitly apply to existing
dlscharges and activities as well as new and increased dischargesfactivities. In
addition, in Part IV .(n), the evaluation of the effects of the proposed activity on
downstream waters should occur regardiess of whether the downstream water has
been identified as impaired.

® Appe;ﬁdix E Part V.1. We have several concerns about this section.

s We recommend that all new or increased discharges or activities be subjected to
Tier 2 antidégradation review. If DEP determines that it is important to provide
limited exceptions to full review, such exceptions should relate to clearly
insignificant discharges and should be narrowly and precisely defined in the
implementation procedures. For example, exceptions for discharges that are short
ferm and temporary or related to a specific storm water design criteria should be
quantified and procedures provided as to how an applicant may demonstrate that



these criteria have been met. DEP must provide scientific justification to
demonstrate that such exceptions would not, either individually or cumulatively,
- résult in the degradation of water quality.

» Notwithstanding our recommendation that Part V.1 be rewritten to focus on
limited, nonsignificant exceptions (if any)to antidegradation review, we have
several coninents on the currently proposed language. First, it appears that the
Commissioner may considet a discharge or activity to be significant (and
therefore subject to full review) only in the speczlﬁc circumstances identified in
V.1.(a) through (h).* As written, the provision appears to preclude the
Comrnissioner from determinmg, on a case-by-case basis, that any other type of a
new discharge or activity would have a significant effect on water quality. If that
is the intent, then this provision does not-adequately provide a mechanism for
ensuring that significant lowering of water quality does net gcour in the absence
of a full Tier 2 review. If this is not the intent, we recommend changing the last
sentence in paragraph V.1. to read “The Comimissioner ... high quality Waters
including but not limited to discharges or activities which he determines: ..

Second, Part V.1. appears to prowde the diseretion to the Commissioner to
decline to deem 2 discharge or activity to result in a significant change in water
quality even if it falls within the ¢ircumstances identified in (a) through (g). Itis
difficult to imagine any discharge ordactivity that falls within (a) through {(g) that
would not result in a significatit change in water quality. Finally, there is no
provision that ensures that the cumulative effect of new or increased discharges or
activities would not cause a significant lowering of water quality.

e Appendix E Part V.2.: Similar to the.addition made in Standard 2, DEP needs to add,
after the words “cconomic and social devclopment » the words “m the area in 'which
the waters are located,” in order to be consistent with 40 C.F.R.§ 131.12(a)(2).

o Appendix E Part V.4.: EPA’s regulatmns allow degradation upon a determination
that lowering water quality is necessary t0-accommodate impertant econoniic or
social development in the area in which such waters are located. DEP’s
antidegradation provisions in this section, in Standard 2, and in several additional
sections, refer to “overriding” rather than “imiportant” economic or social
development. It is unclear whether the term “overriding” is as protective as
“important.” The question arises because, of the factors identified in Part V.4 to be
considered in determining whether the project would provide overriding economic of
social benefit, several of them relate to.the environmental resources that would be
affected by the project (specifically, Part V.4.(1), (i) and (iv)). The inclusion.of these
factors suggests that the term “overriding™ is applied in a way that compares the
benefits of a project to the impacts from the project, and if the former “override” the
latter, then this part of the test would be satisfied. In contrast, EPA’s regulation calls
for an objective determination of whether the project is actually © ‘important” for the
area in which the waters are located, apart from the degree of impacts. Under DEP’s

* We assume that any. one of these, rather than af_l.l of them, may result in a significance determination,
although thie “and” at the end of subsection (g) suggests they should all be present.



formulation, it may be that a project would have “overriding” benefits without
necessarily being “important.” We request further explanation from DEP as to how it
interprets and applies the term “overriding”” in its antidegradation reviews to ensure
that it is at least 4s stringent a§ the terin “hiportant.”

o Appendix E Part VI(ii): The words "short tertn and" should be added before the word
"tetnporary” in lines two and thiee, in order to be consistent with EPA's interpretation
of the circumstances under which hew discharges or activities may be added to an
ONRW.

EPA is committed to working with Connecticut to address these comments and finalize

amendments for adoption into its WQS. Please contact me or Ellen Weitzler (617-918-
1582) of my staff, if you have any questions.

Thank you for the opportunity to comment on the proposed amendments to Connecticut’s
WQs.
Smcerel:;%

Stephénl Silva, Chief

Water Quality Branch
¢c.  Lyune Hamjiag, EPA
Mary Garren, EPA
Ann Williams, EPA






