1R, STATE OF CONNECTICUT

STATE ETHICS COMMISSION

ADVISORY OPINION NUMBER 80-14

Procedure When Discharge of an Official Duty Affects
Business with which Official is Associated

A member of the Public Utility Control Authority (PUCA) is
also a director of a large commercial bank (the Bank). The State Ethics
Commission has been asked the prover action for the member to take when
her official action would affect a public service company which has
financial transactions with the Bank.

The Division of Public Utility Control (DPUC), under PUCA, has
been assigned by Title 16, General Statutes, a number of responsibilitie
with regard to public service companies. It regulates their rates and

rate structures. Sections 16-19, 16-19b, 16-21, General Statutes. After

granting an interim rate increase, it may order all or part of the in-
crease to be refunded. Subsection 16-19(d), id. t may revoxe and
reassign the franchises of public service companies for failure to pro-
vide adequate service. Secticn 16-10a, id. It regulates the merger,
consolldation, and sale of such companieg and the disposal of their plan
and equipment. A public service company may not ccase operation or
terminate its existence wi permission of DPUC. Section
id. It superviQC% the saf cperations of public scrvice
maries, and may order change nprovemants necessary to prot
areby of the public or cf 's employees. Sectiocn 16-:
A pubklic service company must the permission of DPUC to
~notes, bonds, and securities, lend or borrow money una
circumstances. Subsection 1§- , id. Substantial fines
on a public service company for failure to comply with any D*
Section 16-41, id. From the Zo: oing, it can be seen that
of PUCA, and DPUC under it, play majer part in determining
integrity of a public service company and the ability of the
attract capital. See also sections 16-19a, 16-1%e, id.
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Procedurally, any cf the above matters coming before PUCA may be
assigned to a panel of three of the five commissioners. The decis* on
of the panel, if unanimous, is automatically the decision of PUCA; h r-
wise, the matter is referred to the entire membership for decision. un-
section 16-2(c), id.

A member of PUCA is, under the Code of Ethics for Public Officialcs
(Chapter 10, Part I, General Statutes), a public official. Subsections
l6-2(a), 1-79(jJ), id. Therefore, the commissioner involved here is sub-
ject to the provisions of the Code applicable to public officials. Membk
of PUCA also must abide by ethical rules very similar to some in the cld
Code of Ethics and the new Ceode of Tthics fo* Puiklic Officials, modificd

&

r-

slightly to make *them SPPLJCGD e to the circumstances of PUCA commissio:
Compare subsections 16-2{yg) through {(j) with former subsections ;«b y (a)
hrough (d) and with subsections 1-84 (a) through (d); subsection 16- 2 (d)
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with former subsection 1l-76(a) and with subsection 1-83(b), id.
Further, PUCA regulations direct that, where applicable, the

inons of Judicial Ethics, 1 Practice Book, 1978, pp. 53-62, govern
the conduct of its members. Section 16-1-32, Regulations of Connecti-
cut State Agencies.

The Bank of which the commissioner is a director is a national
banking association formed under 12 U.S.C.A. § 21. It is the principal
subsidiary of a corporation (the Corporation) of which the commissioner
is also a director.

As a director of the Bank, the commissioner is a member of the

body which manages the affairs of the Bank. 12 U.S.C.A. § 71; article
sixth, Articles of Association of the Bank; section 5, Bank By-laws.
According to a proxy statement of March 21, 1280 issued by the Bank,
directors also "represent the interests of shareholders as a whole."
A director takes an oath to administer the affairs of the Bank diligently
and honestly. 12 U.S.C.A. § 73. 1In addition to keing a member of the
full board of directors, the commissioner is a member of two committess
of the board, neither of which has responsibility for loans or investments
by the Bank, or for trust affairs. One is the Audit Committee which,
among other duties, reviews external and internal audits and examinations
and the financial section of the annual reporit to shareholders. Corpora-
tion's 1979 Annual Report, p. 31. The committees which have responsi-
bility for trust irs and for Bank loans and investments are required
0 Febort to the rd at its next reqgular meeting all action taken
undexr the powers it. Sections 20, 21, Bank By-laws. The Com-

issioner also is one of some 8200 shareholders in the Corporaticn, cwn=-
+ng several hundred shares of its stock (out of almost 3 million ocut-
standing). She owns stock in the Bank in the minimum amount to meet
“the requirements ($1,000 worth) of 12 U.S.C.A. § 72. A director receives
a modest quarterly reta+ner from the Corporation and the Bank, and a fes
for each beoard or commiittee meeting attended.

O oFh

Prior to her appointment, the commissicner disclosed her positien
as a director of the Bank and the Corporation tc the Governor and to
the Joint Committee on Executive and Legislative Nominations. She
received advice from the Counsel to the Governor, and frecm the Bank's
General Counsel, that there appeared to be no inherent conflict of interest
between her duties as cormissioner and as director. The Committee recom-
mended confirmation of her nomination. Subseguently, her connection to
the Bank has been revealed by reports submitted in compliance with sub-
sections 16-2(d) and section 1-83, General Statutes. Because cof her
position as @ bank director she has asked the Chairman, PUCA, that she
not be assigned to panels for cases where public service companies are
seeking financing from the banking community.

The Bank is involved in a number of financial transactions with
public service companies which appear before PUCA in rate cases and on
other matters.

Currently before PUCA to request a rate increase of some $15 million
a gas company which has a short term. debt of $2 million to the Bank.
is is part of slightly cver $1 1/4 billion in Bank loans cutstanding.
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The Bank also serves as indenture trustee for a public debt issue L
of the gas company, and transfer agent for its shares. In both

cases the Bank has no beneficial interest in the securities involved,

but is paid for the services rendered.

Also before PUCA is a request by the electric and gas subsidiaries
of a public service holding company, which conducts 80% of its opera-
tion in Connecticut, for a rate increase amounting to $174 million.

In 1978 the holding company and two of its subsidiaries which have

some connection with its Connecticut operations were indebted to the
Bank in an amount which totalled $11 million at one point. The data
filed with PUCA do not disclose the precise relaticnship of the loans
to Connecticut gas and electric operations, and these figures are _
somewhat dated. In 1978, the Bank had almost $1 1/4 billion in loans
outstanding. Additionally, a nominee used by the Bank's trust department

is among the twenty largest shareholders of the holding company's stock.

As trustee, the Bank is the legal owner of the stock but has no benefi-

cial interest in it.

Undoubtedly, other puklic service ccmpanies have business relation-
ship with the Bank. The Bank's 1979 Annual Report, in discussing cerporate
banking, noted a special concentration in utilities.

While the Ethics Commission has been asked several specific questions
based on the foregoing situaticn, the fundamental issue is the action
to e taken by the commissioner when she is assigned to a panel hearing

a matter involving a public service company which has financial trans-—
actions with the Bank. The Bank is & "business with which she is
assoclated." Subsection 1-79(a), General Statutes. Therefore in

carrying out her duties as a PUCA member the commissioner must be
sensitive to conflicts involving rot cnly her interests but those of
the Bank.

The stated facts indicate it is unl
have an interest in substantial conflict wi
her duties, forbidden by subsection 1-84 (3}, General Statutes. As
"substantial interest" is defined in section 1-85, it must be based aon
reason to believe a direct monetary gain to, or loss by, an officia
or State employee will result from his or her official activity. It
does not appear possible for the commissioner, as a member of a panel
or by herself, to take official action which with certainty will affect
perceptibly the value of the small number of shares of Bank stock she
owns or of her stock dividends, or to change the retainers and the fe
she receives for board and committee meetings. Therefore, section 1-
General Statutes, should pose her no problems.

ly the commissioner could
th the proper discharge of
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(ay,

_ Section 1-86, General Statutes, concerning potential conflicts of
lnte;est, must also be considered. That section provides that "[a]ny
public official ... who, in the discharge of [her] official duties,
would be required to take an action that would affect a financial intorest
of {herself] ... OYX a business with which [she] is associated, other than
an %nt?rest Qf a de mininus [sic] rature, ... shall be excused from voting
or Geliberating or taking action on the matter  if [she] so requests "o
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After this declaration are instructions cencerning the formal written



Advisory Opinion Number 80- 14 A Page Four
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statement tc be filed if the public official chooses to participate despite
"he conflict.

It can be argued that the commissioner's financial interests in
this matter are de minimis. As noted above, her interests in the
Bank are small, and probably cannot be influenced significantly by
the indirect effect of her official actions with respect to one of
the Bank's debtors. The financial interests of the Bank, a business
with which she is associated, are another matter.

The loans which have been described above may be a small percentage
of the Bank's outstanding loans, and even of its corporate loans. None-
theless, the Bank cannot view without concern anything which jeopardizes
timely repayment of a loan of millions of dollars. Further, the Bank
presumably earns a profit on services it provides to its customers, among
which is included one of the public service companies currently requesting
rate increases. Finally, the Bank holds in trust a substantial number of
shares, over 100,000, of the stock of the other public service company.

As a director of the Bank the commissioner is a member of the

body which manages the affairs of the Bank. Furthermore, she occupies
a fiduciary relationship to the Bank, its st o’knoners, depositors, and
creditors. Hoehn v. Crews, 144 Fed. 24 665 (10th Cir. 1944), aff'd sub
nom. Garber v. Crews, 324 U.S. 200 (1%45); LlPUlLL v. Ashley, 89 Conn.
451 (1915); Arrigoni v. Adorno, 129, Conn. 6723 (1943); c¢f. Opinion of
the Justices, Me.. 330 AR. 2d. 912 (1975). 2s one who shares responsi-
Rility for managing the affairs of the Bank and a fiduciary, the com-

issioner has an obvious interest in ensuring that the financial status
of one of the Bank's debtors is such that it can repay its loan to the
Bank, and preferably on time. '

In approving the level and structure of rates, PUCA commissioner
are suppoced to balance, on the one hand, a level and structure 4
"for a public service company to cover its onerating and capital ts,
to attract needed capital, and to maintain its financial integrityv nd,

on the other hand, a level and structure prov1c*nq appropriate proe tection
to the relevant public interests. Subsection 16-1%e(a) (4). It is apparent
that a person who wishes to ensure that a public service cocmpany can repay
a loan to a bank the person helps to manage, and to which the person owes

a fiduciary duty, might well strike the balance somewhat differently than

a person who does not have those relationships with the creditor bank.
Similarly affected could be a vote on whether a pulec service company
should make major expenditures based on safety considerations, or rnbate
all or part of an interim rate increase. The potential for conflic is
obvious to the public which consumes the services provided by a publlc
service company. There are potential conflicts even though the Bank, in
this case, as a consumer will be affected if a rate requecst is granted

the same as other members of the consuming public. The Bank has a special
interest in the repayment of the loan and in its other business relation-
ships with the applicants which is not likely to be balanced by its
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interest as a purchaser of utility services.
The Commission has been asked to issue the following advice:

1. That the commissioner must make written disclosure under sec-
tion 1-86, General Statutes, upon request in a contested DPUC proceeding
involving a public service company which has financial transactions with
the Bank. :

2. The written disclosure must be made a part of the record of the
contested proceedings.

3. The written disclosure must reveal the full relationship betwean
the Bank and the public service company appearing in the proceeding, not
just the relationship between the Bank and the commissioner.

The Commission also has been requested to advise whether the commissioner

is precluded from serving on the panel hearing the case of the gas company,
or of the Connecticut gas and electric subsidiaries of the public service
holding company, because of a substantial conflict of interest as defined by
section 1-85, General Statutes.

The Code of Ethics for Public Officials requires somewhat different
action than has been urged. Before section 1-86, quoted in part above,
applies the public official must have reason to appreciate that, in the
discharge of his or her cfficial duties, the official will be reguired
to take an action that would affect the financial interests of the official,

member of the immediate family, or a business with which the offici
s associated, other than an interest of a de minimis nature or ona t
is not distinct from that of the general public. In the case at hand,
the commissioner may be aware of the financial relationships betwean her
Bank and the applicant public service company through har duties as a
director of the Bank, through documents filed with DPUC in connection
~with the application before DPUC, or by other m=ans. Once she 1s aware
of the business relationships between the Bank and the applicant the first
gquestion is whether they create a potential conflict and, if so, whether
it is of a de minimis nature (the other possible exception not appearing
applicable). The determination must be made with the nature of a public
office in mind. It is a "right, authority, and duty ... by which ... an’
individual is invested with some portion of the sovereign functions of the
government, to be exercized by him for the benefit of the public ....
Tt is a trust conferred by puklic authority for a public purpose...." State
ex rel. Stage v. Mackie, 82 Conn. 398, 401 (1909). "The good faith of ~—
the official is of no moment because it is the policy of the law to keep
him so far from temption as to ensure the exercise of unselfish public
interest." Low v. Madison, 135 Conn. 1, 8 (1948). "anything which tends
to weaken public confidence and to undermine the sense of security of
individual rights which a citizen is entitled to feel is against public
policy." Mills v. Town Plan & Zoning Commission, 144 Conn. 493, 499 (1957).
"The evil Ties in the creation of a situation tending to weaken public
copfidence and to undermine the sense of security of individual rights
which the citizen and property owner must feel assured will always exist
in the exercise of public authority." Katz v. Brandon, 156 Conn. 521,
36 (1968). While most of these guotations are from cases involving the
exercise of the zoning power, they are equally applicable to the regulation
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of public service companies. In this case, the need to ma%ntain public
confidence that each DPUC panel member is giving proper weight to pro-
tection of the public interest as well as to the financial integri?y of
the public service company (subsection 16-19e(a) (4), above} makes it
apparent that a loan of millions of dollars to a DPUC applicant by a .
business with which the commission is associated probably is a financial
interest of more than a de minimis nature, and it would be affected by
the commissioner's officlal action in a rate case. If the commissioner
believes it unnecessary to excuse herself from the panel, as a member

of a regulatory body she must (on the facts, not "on request") " (a)
[plrepare a written statement signed underx penalty of false statement
describing the matter requiring action and the nature of the potential
conflict; state why despite the potential conflict, [she] is able to
vote and ctherwise participate fairly, objectively and in the public
interest; and (b) deliver a copy of the statement to the [ethics] com-
mission and if [she] is a member of a legislative or state regulatory
agency, [she] shall deliver a copy of the statement to be recorded in
the journal or minutes of the body...." Subsections 1-86(a) and 1-86(b),
General Statutes. The need to maintain public confidence in the regula-
tory process suggests the desirability of filing a statement even if

in the commissioner's or the Bank's opinion the financial interest of
the Bank is a de minimis one, setting forth her position and giving the
other commissioners and the public the opportunity to examine that con-
clusion from a more objective viewpoint, just as they review a state-
ment justifying participation despite a conflict of interest.

The written statement is filed with the State Ethics Commission and
with the DPUC for inclusion in its journal or minutes. Subsec®-ion 1-861(b),

General Statutes. The statute does noct require that it be included in
the record of the contested proceeding in question.

The statement, in describing the nature of the potential confi
should include any information known to the commissicner through her
duties and research as Bank director, as a member of the general jeibee
from documents Ffiled with DPUC, from information filed by cther part
intervenors, etc., concerning the business relationships between tha
Bank and the public service company applicant, in addition to informztion
regarding the relationship between the commissioner herself and the Bank.
The disclosure statement is to inform the DPUC, the parties, and the
public the considerations which might influence the commissioner's actions
Since the commissioner cannot be influencad by what she does not know,
there may seem to be little virtue in expending time and effort to Aunt
for matters which might influence the commissioner if she knew themn.

The Code of Judicial Conduct, which commissioners must observe when
a canon is applicable, provide that "[a] judge shoulgd disgualify himself in
4 proceeding in whnich his impartiality might reasonably be questionad, in-
cluding but not limited to instances where: ...(c) he knows that he, in-
dividually or as a fiduciary, ... has a financial interest in the subieect
matter in controversy ..., or other interest that could be substantially
affected by the outcome of the proceeding .... (D) A judge disqualifiea
by [these] terms may, instead of withdrawing from the proceeding, dig-

close on the record the basis of his disqualification...." ‘Subsection
3 C(1l) (c); section 3.D, Codes of Judicial Conduct, 1 Practice Book 1578,
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PP. 55-57. The Code of Judicial Conduct establishes a standard and

a procedure essentially the same as those in section 1-86, General
Statutes, with which the commissioner must conform. At the least,
these two directives require the commissioner to be alert to any in-
formation which might suggest a potential conflict. Sources .that
might contain such information include: documents filed in a
particular proceeding and ordinarily expected to be reviewed by the
commissioner prior to rendering a decision; matters discussed or

acted upon by the board of directors of the Bank, reports to the

board by directors' committees, and matters entered upon minutes of
the board. If through these or other sources the commissioner learns
there may have been business transactions between the Bank and a public
service company appearing before a panel to which she is assigned, she
should inquire of the Bank concerning any major financial transactions
or connections between the Bank and the public service company. Cer-
tainly, the parties and the public would be afforded a basis for de-
ciding whether they can have confidence in the objectivity and im-
partiality of a decision in which the commissioner participates if

the commissioner includes in her 1-86(a) statement all significant
information she learns on the matter of potential conflict in the
.course of her duties as commissioner and director. Such a statement
would also provide a basis for other panel and DPUC members, who have
a concern for.the public perception of the integrity o©of DPUC processes,
to decide whether they agree with the commissioner's decision not to
excuse herself.

Firally, as has been noted, there appears from the facts given
to be no justification for concluding that the commissioner's finaneial
interests on the Bank are such that they are in "substantial conflict"
with the proper discharge of her duties in the public interest and of
her responsibilities as prescribed by State law. Subsection 1-84{a)
and section 1-83, General Statutes.

By order of the Commission,

A
’7%,?7?&%3/ /Z : Q?/.W,L/

Rev. Thomas J. Lynch
Chairman -

Datedr %///fy /Z /’gf(?
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