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Adviscry Oginion Numter 81-13 (amendad) Tars THO
General Startutes: and, thersisre, subli=ze:r L2 Lha Cades of Ztiics
for Public Cfficials, Chapter 10, Part I, 14,
Specifically, the Commission has besn askad: (L] whetaer
the attorney-panel member may, ccnsistent Witk the Codes of Zhhics .
for Publie 0T<icials, offer necotiation oz censyliant sorvisss
to an exclusive bargaining regresentative ralatliva tec 2 con: =2
negotiatlon; (2) whether he may then serve cn a z2anel est
to arbitrats a dispute invelving the same contract; (3) wh
his law parzner or associate mayv appear taisrz a panel ol
he is a memzer; and (4) whether he or his partner or assoc
may appear befora a panel of which he is not member, %
‘
Beforz proceading to address each oI these questicns in
turn, one unéerlying point must be recognized. Abksent spacial
circumstancas, a public official accepting privatsz emplovmeant
of the kind described in theses four qgueriss would give rise. to
tha type of fundamental conflict the Ccds 1s designed to pro-
1i%i+, See, e.g., subsections 1-84(a),(2},{c), and (g), secticn
1-85, id. However, the circumstancss present 1in the instant
situation azpear to diminish substantiallv ithe approrpriaitaness
of routinelv applving a traditional Cods of Zthics analysis.
As this Ccmmission has previously stated, "[w]jhen the Gensral
Assembkly provides for the apcointment to 2 beoard or ceommission i
of somecne in a position such that thers is an inherent conflics t
of interesit, it in effect grants that perscn a2 waivey of csrtzin
conflict-of~interest provisicns of the Cocda of Ethids for Public
Off 1c1als with which the public members ¢I tha same agsncy nmus:
conform". Ethics Commissicen Advisory Opinion No. 80-20, 42 Conn.
L.Jd. No. 26, pp. 21,22,
(1) and (2). Questions (l) ané (2) are so interrelataed
that thev can best be answersd in thes same discussion. Extaniing
the reascning cf Advisory Opinicn No. a, te the Faczs at
hand, it seems apparent that thes Code - against & gublic
official naving a substantial ccnflict ¢ interest, subsection
1-84(a), section 1l-85, General Statutes, and lis clesely ralatzd
directive that "...no public official...use his public office...
to obtain financial gain for himself..." subsection 1-84(c), ic¢.,
have only limited applicability when the public official's ducy
to represent faithfully the interssis of the very group he now
wishes to accept private employment from is clesarly spelled out
even befors the individual takes offica. For the attcrnev's member-
ship on the Arbitration Panel as an inherently biased representative
of exclusive hargaining agants se=sms :to lesave little reascn tc sus-
pect that the bargaining agent or Panel member is seeking to esta-
biish a privats employvment relationship with the understanding cr
expectaticen that the Panel member will therefores, at some point
+n the fweouzs, wse his gfifice to favor €02 bargaining agent’s
interests.
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sdvizare Bpinics Sunber 81-15 (izendad) Paige Three
i# the attsorney informed a bargaining agenu that the guality [
~f his performance as an arbitrator would be conditionad on his
.ing privately rezained by the bargaining agent during the
.llective bargaining process, there would be a clear violation
of the Ccde. Subsaction 1-84(g), General Statutes. Yet the
possibility of this type of scenario cccurring seems rather
}amote, since the bargaining agent, if confronted with such a
proposition, could simply choose another of the five potential
artitratcors availakle to reprasent its interests.

Furthermore, the Coda's D”OnlDlthH against acccp ing other
employment which will impair one's independence of judgment as to !
his official duties, subsection 1-84(bh), LQ;: does not seem to cr=sats
an insurmountable obs:tacle to all future arbitration service bv an |
individual who has presviously been employed by a party regardi
contract in dispute. It is true that as an appointes to a thren
arbitration panel the individual would be bound to considesr six
statutory criteria in reaching a decision (the criteria being " (A
The negotiatinns between the parties prior to arbitration; (B) th
public interest andé the financial caoablllhy of the school distri
(C) the interests and welfars of the employee group; (D) changes
the cost of living; (E) the existing conditions ¢f emplcymsnt of
employee group and those of similar groups ané (F) the salaries,
benefits, and other Cbudlulo s of emp1cvn nt prevailing in the st
labor market." Subs ectl31 “15 c)(4), id.). However his basic
role, that of repr;seﬁtatlve ey C‘Lalfe bargaining agent in-
terests, would nevertiheless r in unchanged. Subsecti n 153F
4} (2} id. - . 4
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Conseguently, in going f£rom a consultant's rcle to that of
tor, the shift in emphasis the indiwvidual would be called upon t
make should not b2 so drastic, within the contaxt of his achltuaﬁll
role on the Pan2l, as to pose a problem for one who is sansitive <tc
reguirements of his office and the ethica co"sidarat*ons involwvesd,
However, if the Q"Lorney-panel member served privately as an advoczia--Zor
example, as chief negotiator for an exclusive ba ga ning agant in =
contract disgute——he might well have difficulty exerclising the regui
independance of judgment as an arbitrator when attempting to apply
above criteria. Thersfore, iZ, upon reflecticn, the individual r=
that, due to the extsnt of his privats involvement in a specific col
bargaining process, ne might not in a subsequent arbitration exerci
degree of independence of judgment called for by the Ccde and
his public position, he should decline the official apgpointment
to the three-person panel in guestion.

e

U) t
w -

Thus, the attorney-panel member may accept private employ-
ment from an exclusive bargaining representative relative to
a contract matter that may eventually be assigned to a three
person panal for arbitration. He may, with the above restrictions
;n mind, subsequentlv serve on that vanel, provided (as discussed
in (3), infra) the emplovment ralationchip has ceased grior to
his acceoting the designation.

(3) After a matter has been assigned to a three percson
arbitraticen panel on which the individual in guestion sits,
the ethical consideraticns inwvolved in nis fizm's accepiins or
continuing an emplovment relationship with an exclusive bargainine
representative concerning the matter undar arbitrazicn are éignifi-
cantly different. In aralvzing these consideraticns, it must be

’
|
|
|
i
|
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4%
J

;acognized that, since the actorney-panel ﬂembef is a partner
firm is a '"Busizess with which he is associated". Subsection
Statutes. Therafors, within the tarms of the Code, emplovment
any person workiag Zor the firm, by a bargaining representative
financial arrangement Seing established between the at orney-
bargaining reprzsenctative. Thus, if the panel member's firm u.“
vocata's role at a hearing where he was sitting on the arbicratizn o

]

5 oganel, b
be receiviag compensa:*oq from the bargzaining representative involwad for both ad-
vocating and arbitrating the same matter at the same time. Wnile a declaration dy
the attorney-panel member that he would not shares in any fee resul:iing from his {
"fm's involvement in an arbitration proceedinv before a thrae ;e nal on which |

receipt of such pa":en_s would nevertheless still cast douot on WT&CJE the attorney-
panel member was caoao‘e of exercising the requisite independence or judgment. )

Subsection 1-84(b), id. See, e.g., Code of Professional Respomsitility DR 53-105(a)
which mandatas that a "...lawyer shall decline proffered emDTO"“nﬂ‘ if the exercise
of his indazvcendent profassional judgment in ben:l* of a clisms will be or is likely

to be adwerzaly ar:ac:ea...”, and DR 5-105(D) which sca

required to decline employment or to withdraw fr employmen: under a leC*D'lnarV
Rule, no partner or associate or any other lawyer affiliated with hiz or his fimm
may accept or contiiue such employment'. 1 Connecticut Practice Book, p. 30 £1979) .
Therefors, the attornev-panel member's law partners and assoclaces may neither accent
nor cont’nue represencation of am exclusive bargaining agent befora an arbitration
panel on which the attorney sits.

(4) The issue of whether the attorney or his firm may come before an arbitra-
tion panel of which he is not a member as representatives for an exclusive barzaining
- agent appears essentially analagous to that of the attorney undertaking such employ-
ment before arbitration commences. See (1) and (2) supra. However, here there can
be no question of the attorney-panel member's future official judgment regarding the
matter being impaired, since the panel is already constituted to arbitrate the issue
in dispute. Undoubtzdly, the situation presents at least some opportunity for
collusion between the attorney-panel member, functioning as an advocate, and the
interest group represantatives on the three person panél, who might plausibly reverse
roles in some future arbitration proceeding. While both the attorney and the members
of the three person panel must guard against such prohibited conduct, the possibility
of improper trade-offs occuring is minimized by the tripartite, partisan nature of
the Arbitration Panel. As a consequence, both the attorney and his firm may represent

an exclusive bargaining agent before an arbitration panel on which the attorney does
not sit.

In summation, the attorney-panel member may, consistently with the Code of
Ethics for Public O0fficials, accept private employment from an exclusive bargaining
representative of cercified employees relative to a contract that may eventually be
assigned to arbitration; he may subsequently serve on a three person panel selected
to arbitrate that contract, provided the prgvious employment has been terminated and
he is confident that his judgment is sufficiently unbiased despite his previous
involvement; and he or his firm may represent an exclusiva bargaining representative
before an arbitration panel of which he is not a member. However, his firm mav not
represent an exclusive bargaining representative befors an arbitration panel on which
the attorney sits; and ne should not accept assignment to a panel when his representa-
tion of one of the parcies berfore it has been such that he cannot =xercisa the rce-
quisits independence of judgment.
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nal guidance may be found in the Code of Professional Responsibility,
witch wahich all atc s must conform, and the Code of Judicial Co=zduct, although
its aoplicability may well be limited by the partisan nature of the Arbitration
Panel member's p

Bv order of the Commission,
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