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In accordance with Section 4-179 of the Connecticut General Statutes, the Freedom of
Information Commission:hereby transmits to you the proposed finding and decision prepared by
the hearing officer in the above-captioned matter.

This will notify you that the Commission wili consider this matter for disposition at its meeting
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Ist floor, Hartford, Connecticut, at 2 p.m. on Wednesday, April 24, 2013. At that time and place
you will be allowed to offer oral argument concerning this proposed finding and order. Oral
argument shall be limited to ten (10) minutes. For good cause shown, however, the Commission
may increase the period of time for argument. A request for additional time must be made in
writing and should be filed with the Commission ON OR BEFORE April 18, 2013. Such request
MUST BE (1) copied to all parties, or if the parties are represented, to such representatives,
and (2) include a notation indicating such notice to all parties or their representatives.

Although a brief or memorandum of faw is not required, if you decide to submit such a
document, the Commission requests that an eriginal and fourteen {14) copies be filed ON OR
BEFORE April 18, 2013. PLEASE NOTE: Any correspondence, brief or memorandum
directed to the Commissioners by any party or representative of any party MUST BE 1)
copied to all parties, or if the parties are represented, to such representatives, (2) include a
notation indicating such notice to all parties or their representatives and (3) be limited to
argument. NO NEW EVIDENCE MAY BE SUBMITTED.

If you have already filed a brief or memorandum with the hearing officer and wish to have
that document distributed to each member of the Commission, it is requested that fourteen (14)
copies be filed ON OR BEFORE April 18, 2013, and that notice be given to all parties or if the
parties are represented, to their representatives, that such previously filed document is
being submitted to the Commissioners for review.
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Alexander Wood and
the Manchester Journal Inquirer,
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Chief Public Defender, State of
Connecticut, Office of the Chief
Public Defender, Division of
Public Defender Services; and
State of Connecticut, Office of
Chief Public Defender, Division
of Public Defender Services,

Respondents

Report of Hearing Officer

Docket #FIC 2012-276

April 15, 2013

The above-captioned matter was heard as a contested case on February 7, 2013, at
which time the complainants and the respondents appeared, stipulated to certain facts and
presented testimony, exhibits and argument on the complaint. Prior to the contested case
hearing, Attorney George Flores and Attorney David Smith, whose records are at issue,
moved to intervene in this case as full party respondents. No party objected or otherwise
responded to these motions. Accordingly, the motions to intervene were granted,

After consideration of the entire record, the following facts are found and

conclusions of law are reached:

1. The respondents are public agencies within the meaning of §1-200(1), G.S.

2. It1s found that, by letter dated April 29, 2012, Alexander Wood, on behalf of
the complainants, made the following request for access to records:

I request the opportunity to inspect all records in the
possession of the Division of Public Defender Services,
including the Office of the Chief Public Defender and offices
of public defenders for particular judicial districts or
geographical areas and specialty units such as the Habeas
Corpus Unit and the Capital Defense and Trial Services Unit,
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concerning any arrests or other allegations of misconduct
against the following attorneys: George D. Flores and David
G.E. Smith. . . If any records are withheld,  request an
itemized list of those records together with a statement of the
legal rationale for withholding each record. . . .

3. Itis found that, by letter dated May 14, 2012, the respondents’ acknowledged
the complainants’ request for access to records. It is further found that acknowledgement
letter enclosed ten pages of responsive records. It is found three of ten pages were
identical copies of the same one-page letter dated October 8, 2009. It is further found that
the respondents informed the complainants that the additional records in their possession
were exempt from disclosure pursuant to the following provisions: 1) §1-210(b)(1), G.S.;
2) §1-210(b)}(2), G.S.; 3) §1-210(b)(4), G.S.; 4) §1-210(b)(10), G.S.; 5) §1-210(b)(19),
G.S.; 6) §1-200(1) and (2), G.S., as amended by Public Act No. 11-22; and 7) Public Act
11-220 §12.

4. By letter dated May 22, 2012 and filed May 23, 2012, the complainants
appealed to this Commission, alleging that the respondents violated the Freedom of
Information (“FOT”) Act by denying their request for access to public records.

5. Section 1-200(5), G.S., provides:

“Public records or files” means any recorded data or
information relating to the conduct of the public’s business
prepared, owned, used, received or retained by a public
agency, or to which a public agency is entitled to receive a
copy by law or contract under section 1-218, whether such
data or information be handwritten, typed, tape-recorded,
printed, photostated, photographed or recorded by any other
method.

6. Section 1-210(a), G.S., provides in relevant part that:

Except as otherwise provided by any federal law or state
statute, all records maintained or kept on file by any public
agency, whether or not such records are required by any law
or by any rule or regulation, shall be public records and
every person shall have the right to (1) inspect such records
promptly during regular office or business hours, (2) copy
such records in accordance with subsection (g) of section 1-
212, or (3) receive a copy of such records in accordance with
section 1-212.

7. Section 1-212(a), G.S., provides in relevant part that “[a]ny person applying in
writing shall receive, promptly upon request, a plain, facsimile, electronic or certified copy
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of any public record.”

8. Itis found that the respondents maintain the records described in paragraph 2,
above, and it is therefore concluded that such records are “public records” and must be
disclosed in accordance with §§1-210(a) and 1-212(a), G.S., unless they are exempt from
disclosure.

9. At the commencement of the contested case hearing, the complainants made a
motion to have the hearing officer conduct an in camera review of the records claimed to
be exempt from disclosure. No party objected to the Commission reviewing the records at
issue in camera. Accordingly, the hearing officer granted the motion and ordered the
records to be produced for an in camera inspection.

10. On February 28, 2013, the respondents submitted the records described in
paragraph 2, above, to the Commission for an in camera review (hereinafter the “in camera
records™). The in camera records, which were submitted in three separate packages, can be
described as follows:

a) 14 pages of records pertaining to Attorney Flores, which shall be identified in the
report as 1C-AttyA-2012-276-01 through IC-AftyA-2012-276-14;

b) 41 pages of records pertaining to Attorney Smith, which shall be identified in the
report as IC-AttyB-2012-276-01 through 1C-AttyB-20012-41; and

¢) one three-page memorandum prepared by the respondents’ Director of Human
Resources, which shall be identified in the report as IC-HR-2012-276-01 through
IC-HR-2012-276-03.

11. At the hearing on this matter, the agency respondents clarified that the
exemption to disclosure that they raised pursuant to §1-210(b)(10), G.S., included both the
attorney-client privilege and the common law deliberative process privilege.

12. With regard to the records referred to in paragraphs 10.a, and 10.b, above, the
interveners claimed that the records might be exempt from disclosure pursuant to the
state’s erasure statute or may be subject to a sealing order. The interveners further claimed
that an exemption to disclosure may apply to these records based on a collective bargaining
provision prohibiting the disclosure of public defenders’ personnel files. Counsel
represented at the hearing, that if a collective bargaining provision exempted these records
in this case, he would clarify this argument in a brief. In addition, the interveners joined in
the exemptions raised by the agency respondents pursuant to §1-200(1), G.S., as such
section has been amended by Public Act 11-220; §1-210(b)(2), G.S.; and §1-200(b)(19),
G.S.

13. In their reply brief, the interveners raise for the first time the following
exemptions and/or arguments with regard to the records referred to in paragraphs 10.a and
10.b, above: a) that not all the records submitted for in camera inspection are responsive to
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the underlying request for records in this case; b) that the records are exempt pursuant to
the Health Insurance Portability and Accountability Act, 42 U.S.C. §13204d, et seq.
(“HIPAA™); ¢) that the records are exempt pursuant to the Connecticut Insurance
Information and Privacy Protection Act, §38a-975, et seq. (“CIIPPA™); and d) that the
“documents may contain file material that may not be subject to disclosure under Federal
law.”

14. All exemptions or arguments raised will be addressed in this decision regardless
of when they were raised. However, the parties’ claims with regard to the state’s erasure
statute, a sealing order, and the exemption pursuant to §1-210(b)(2), G.S. will be addressed
at the end of this decision.

15. The agency respondents contend that the in camera records described in
paragraph 10.c, above, are exempt from disclosure pursuant to §1-210(b)(1), G.S. and the
deliberative process privilege.

- 16. Section 1-210(b)(1), G.S., provides, in relevant part, that the FOI Act shall not
require mandatory disclosure of:

preliminary drafts or notes provided the public agency has
determined that the public interest in withholding such
documents clearly outweighs the public interest in
disclosure....

17. Section 1-210(e}(1), G.S., additionally provides in relevant part as follows:

(e) Notwithstanding the provisions of subdivisions (1) . ..
of subsection (b} of this section, disclosure shall be
required of:

(1) Interagency or intra-agency memoranda or letters,
advisory opinions, recommendations or any report
comprising part of the process by which governmental
decisions and policies are formulated, except disclosure
shall not be required of a preliminary draft of a
memorandum, prepared by a member of the staff of a
public agency, which is subject to revision prior to
submission to or discussion among the members of
such agency....

18. Section 1-210(b)(10), G.S., provides that the FOI Act shall not require
mandatory disclosure of:

(2) Records, tax returns, reports and statements exempted
by federal law or the general statutes or
communications privileged by the attorney-client
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relationship, marital relationship, clergy-penitent
relationship, doctor-patient relationship, therapist-
patient relationship or any other privilege established
by the common law or general statutes, including such
records, tax returns, reports or communications that
were created or made prior to the establishment of the
applicable privilege under the common law or the
general statutes. (Emphasis supplied).

19. Tt is the agency respondents’ position that the deliberative process privilege is a
common law privilege which was incorporated into the FOI Act by way of the 2011
amendment of §1-210(b)(10), G.S.!

20. The deliberative process privilege has so little presence in Connecticut’s
common law that it is necessary to look to federal law for a description of what the law
says and the rationale behind it. The deliberative process privilege “has been applied to
protect from disclosure intra-governmental documents ‘comprising part of the process by
which governmental decisions are formulated.”” Zinker v. Doty, 637 F.Supp. 138, 140 (D.
Conn. 1986). It is a privilege that is based on the policy of “protecting the decision making
process of government agencies,” with a focus on the protection documents “reflecting
advisory opinions, recommendations and deliberations comprising part of a process by
which governmental decisions and policies are formulated.” N.L.R.B. v. Sears, Roebuck
& Co., 421 U.S. 132, 150-51 (1975) (internal citations omitted).

21. In 1980, the Connecticut Supreme Court interpreted the phrase “preliminary
drafts and notes™ in the FOI Act as identical to the deliberative process privilege found in 5
U.S.C. § (D)(5) of the federal Freedom of Information Act, with the exception that, under
Connecticut’s FOI Act, the public agency carried the additional burden to show that “the
public interest in withholding such document clearly outweighs the public interest in
disclosure.” See Wilson v. FOIC, 181 Conn. 324, 333-340, 435 A.2 353 (1980).

22. The year following Wilson, the Connecticut legislature adopted Public Act 81-
431, and added to the FOI Act the language now codified in §1-210(e){(1). See § 17, above.

23. It is found that with adoption of Public Act 81-431, the Connecticut Legislature
made clear that the Connecticut FOI Act required more robust disclosure than is required
by the deliberative process privilege permitted at the federal level. The Commission will
not read the general “common law” language in the 2011 amendments to §1-210(b)(1),
G.S., which do not mention the deliberative process privilege, as implicitly overruling the

11 2011, the Legislature, with the adoption of Public Act 11-242, amended §1-210(b)(10), G.S., to not
require mandatory disclosure of the following kinds of records: “Records, tax returns, reports and statements
exempted by federal law or [state] the general statutes or communications privileged by the attorney-client
relationship, marital relationship, clergy-penitent refationship, doctor-patient relationship, therapist-patient
relationship or any other privilege established by the common law or general statutes. including such records,
tax returns, reports or comnumications that were created or made prior to the establishment of the applicable
privilege under the common law or the general statutes.” The underlining signifies language added to the
statute, while the bracket signifies language which was deleted.
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specific provisions contained in §1-210(e)(1), G.S., nor would such a reading be proper. It
is a well settled principle of construction that the specific terms covering the given subject
matter will prevail over general language of the same statute which might otherwise prove
controlling: “Where there are two provisions in a statute, one of which is general and
designed to apply to cases generally, and the other is particular and relates to only one case
or subject within the scope of a general provision, then the particular provision must
prevail; and if both cannot apply, the particular provision will be treated as an exception to
the general provision.” Tomlinson v. Tomlinson, 305 Conn. 539, 552-53, 46 A.3d 112
(2012) (internal citations omitted). Furthermore, “implied repeal of a statute is not favored
and will not be presumed where, as here, the old and the new statutes can coexist
peaceably.” Miller’s Pond Co. LL.C v. New London, 273 Conn. 786, 813, 873 A.2d 965
(2005) (internal citations omitted).

24. Therefore, it is concluded that the specific provisions of §§1-210(b)(1), G.S.,
and 1-210(e)(1), G.S., control the analysis in this case.

25. While the agency respondents contend that IC-HR-2012-276-01 through IC-
HR-2012-276-03 are preliminary drafts or preliminary notes, upon a careful review of
these records, it is found that these records comprise a fully developed, cohesive
memorandum concerning a single subject.

26. It 1s found that the Director of Human Resources prepared the memorandum for
use by the Chief Public Defender in an executive session portion of a public meeting of the
Public Defender Services Commission. It is found that the Public Defender Services
Commission meeting was convened, in part, to resolve a matter concerning employee
misconduct. It further found that the memorandum was drafted in response to and as a
means of advising the Chief Public Defender on options available to the agency upon
learning of a public employee’s criminal arrest. It is found that careful thought by the
Director of Human Resources went into preparing this memorandum. It is found that the
memorandum was to be used by the Chief Public Defender in connection with her meeting
with the Public Defenders Services Commission. Finally, it is found that the meeting of
Public Defender Services Commission resulted in a decision which drew upon and
reinforced the pubic agency’s administrative precedent regarding the management of
employees alleged to have violated the criminal law or otherwise engaged in misconduct.

27. In Strillacci v. FOI Commission, CV084018120S, 2009 Conn. Super. LEXIS
1046, at *7 (Conn. Super. Ct. Apr. 20, 2009), the superior court upheld the Commission’s
decision that a list containing notes jotted down as a memory aide by the Chief of Police,
consisting of his own thoughts, interpretations, and comments about lawsuits filed against
him and the officers in his department, was a “note” within the meaning of §1-210(b)(1),
G.S., but that such note was not preliminary, and therefore must be disclosed. Citing Shew
v. Freedom of Information Commission, 245 Conn. 149, 165, 714 A.2d 664 (1998), the
court explained that a document is “preliminary” if it “precedes formal and informed
decision making. . . . It is records of this preliminary, deliberative and predecisional
process that we conclude the exemption was meant to encompass.” In addition, as our
Supreme Court has stated, a “preliminary” record is one containing “data not required or
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germane to the eventual purpose for which [it] was undertaken and it was therefore
modified to excise the material that was irrelevant to its. . . purpose.” Van Norstrand v,
Freedom of Information Commission, 211 Conn. 339, 343, 559 A.2d 200 (1989).

28. In the present case, as in Strillacci, it is found that the memorandum was used
by the Chief Public Defender in the course of her public duties. The document contained
fully formed administrative advice from a manager to the Chief. The document was not
subject to revision nor did it contain information not “required or germane” to its ultimate
purpose. Accordingly, it is found that memorandum is not preliminary, and therefore, is
not exempt from disclosure pursvant to §1-210(b)(1), G.S.

29. Tt is also found that the memorandum is a report comprising part of the process
by which governmental decisions and policies were formulated, within the meaning of §1-
210(e)(1), G.S.

30. Accordingly, it is concluded that the memorandum is not exempt from
disclosure pursuant to §1-210(b)(1), G.S.

31. The agency respondents next contend that the in camera records described in
paragraph 10.c, above, are exempt from disclosure pursuant to §1-210(b)(4), G.S.

32. Section 1-210(b)(4), G.S., provides that the FOI Act shall not require
mandatory disclosure of:

Records pertaining to strategy and negotiations which
respect to pending claims or pending litigation to which the
public agency is a party until such litigation or claim has
been finally adjudicated or otherwise settled. (Emphasis
supplied).

33. It is found that there is no evidence that the agency respondents in this case are
involved in a pending claim, or are themselves considering taking legal action of any kind.
In fact, the agency respondents’ witness readily conceded that the public agency
respondents are not currently involved in any such matters concerning the records in
question, nor is the agency considering taking “action to enforce or implement legal relief
or a legal right” concerning the records in question. See §§1-200(8),(9), G.S.

34. It is therefore concluded that the agency respondents failed to prove that the
records in question are exempt from disclosure pursuant to the provisions §1-210(b)(4),
G.S.

35. The agency respondents next content that the in camera records described in
paragraph 10.c, above, are exempt from disclosure pursuant to §1-210(b)(10), G.S., which
permits an agency to withhold from disclosure records of “communications privileged by
the attorney-client relationship.”
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36. The applicability of the exemption contained in §1-210(b)}(10), G.S., is
governed by established Connecticut law defining the privilege. That law is well set forth
in Maxwell v. FOl Commission, 260 Conn. 143 (2002). In that case, the Supreme Court
stated that §52-146r, G.S., which established a statutory privilege for communications
between public agencies and their attorneys, merely codifies “the common-law attorney-
client privilege as this court previously had defined it.” Id. at 149,

37. Section 52-146r(2), G.S., defines “confidential communications” as:

all oral and written communications transmitted in
‘confidence between a public official or employee of a public
agency acting in the performance of his or her duties or
within the scope of his or her employment and a government
attorney relating to legal advice sought by the public agency
or a public official or employee of such public agency from
that attorney, and all records prepared by the government
attorney in furtherance of the rendition of such legal advice. .

38. The Supreme Court has stated that “both the common-law and statutory
privileges protect those communications between a public official or employee and an
attorney that are confidential, made in the course of the professional relationship that exists
between the attorney and his or her public agency client, and relate to legal advice sought
by the agency from the attorney.” Maxwell, supra. at 149.

39. The agency respondents contend that the memorandum prepared by the
Director of Human Resources is a privileged attorney-client communication and, at the
contested case hearing, they identified the client in such communication as the Division of
Public Defender Services.

40. Tt is found that the respondent agency sought administrative direction from its
Director of Human Resources. It is found that the Director of Human Resources 1s not an
attorney. Based on the testimony, it is found that the memorandum, which was not dated,
“was prepared to provide the Chief Public Defender with information for discussion with
the Commission regarding a personnel matter that did involve misconduct.” It 1s further
found that the memorandum contains human resources advice, not legal advice, with a
focus on ensuring that the public agency made the very best administrative decision upon
learning that a public defender had been arrested with illegal narcotics. It is found that,
while this document may have been prepared at the behest of and in consultation with
counsel, the weight of the evidence in this case reveals that the Director prepared the
memorandum in the course of her regular public duties as the agency’s human resources
professional.

41. Moreover, based on a careful review of review of the in camera records, it is
found the memorandum does not contain attorney-client privileged information, nor does it
contain any sort of label indicating that it is a “Confidential Attorney-Client
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Communication,”

42. It is found that the agency respondents have failed to prove that the documents
described in paragraph 10.c, above, are exempt from disclosure pursuant to the attorney-
client privilege.

43, The agency respondents next contend, along with the interveners, that all of the

in camera records described in paragraph 10, above, are exempt from disclosure pursuant
to §1-210(b)}(19)(B), G.S.

44, Section 1-21b)(19)(B), G.S., provides, in relevant part, that the FOI Act shall
not require mandatory disclosure of:

Records when there are reasonable grounds to believe
disclosure may result in a safety risk, including the risk
of harm to any person, any government-owned or
Ieased institution or facility or any fixture or
appurtenance and equipment attached to, or contained
in, such institution or facility, except that such records
shall be disclosed to a law enforcement agency upon
the request of the law enforcement agency. Such
reasonable grounds shall be determined . . . (B) by the
Chief Court Administrator with respect to records
concerning the Judicial Department. ... Such records
include, but are not limited to:

(i) Security manuals or reports;

(ii) Engineering and architectural drawings of
government-owned or leased institutions or facilities;
(iii) Operational specifications of security systems
utilized at any government-owned or leased institution
or facility, except that a general description of any such
security system and the cost and quality of such system,
may be disclosed;

* In their reply brief, the interveners quote the language of §1-210(b)(10), G.S., and then state the following:
“Should any of the documents contain information related to these privileges, the documents should not be
disclosed.” It is impossible to discern what exemptions to disclosure the interveners seck to invoke with this
assertion. As the general rule is disclosure, exemptions are narrowly construed. See Hartford v. FQIC, 201
Conn. 421, 430, 518 A.2d 49 (1986). The party claiming an exemption from the disclosure requirements of
the FOI Act bears the burden of establishing the applicability of the exemption. See New Haven v. Freedom
of Information Commission, 205 Conn. 767, 775, 335 A.2d 1297 (1988). "This burden requires the claimant
of the exemption to provide more than conclusory language, generalized allegations or mere arguments of
counsel. Rather, a sufficiently detailed record must reflect the reasons why an exemption applies to the
materials requested." Id., at 776. Because this assertion does not contain the kind of specificity necessary to
raise an exemption to disclosure, the Commission cannot address it further.
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(iv) Training manuals prepared for government-owned
or leased institutions or facilities that describe, in any
manner, security procedures, emergency plans or
security equipment;

(v) Internal security audits of government-owned or
leased mnstitations or facilities;

(vi) Minutes or records of meetings, or portions of such
minutes or records, that contain or reveal information
‘relating to security or other records otherwise exempt
from disclosure under this subdivision;

(vii) Logs or other documents that contain information
on the movement or assignment of security personnel;
(viil) Emergency plans and emergency preparedness,
response, recovery and mitigation plans, including
plans provided by a person to a state agency or a local
emergency management agency or official; and

(ix) With respect to a water company, as defined in
section 25-32a, that provides water service:
Vulnerability assessments and risk management plans,
operational plans, portions of water supply plans
submitted pursuant to section 25-32d that contain or
reveal information the disclosure of which may result in
a security risk to a water company, inspection reports,
technical specifications and other materials that depict
or specifically describe critical water company
operating facilities, collection and distribution systems
or sources of supply;

45, Section 1-210(d), G.S., provides, in relevant part, as follows:

In any appeal brought under the provisions of section 1-
206 of the Freedom of Information Act for denial of
access to records for any of the reasons described in
subdivision (19) of subsection (b) of this section, such
appeal shall be against the chief executive officer of the
executive branch state agency or the municipal, district
or regional agency that issued the directive to withhold
such record pursuant to subdivision (19) of subsection
(b) of this section, exclusively, or, in the case of records
concerning Judicial Department facilities, the Chief
Court Administrator or, in the case of records
concerning the Legislative Department, the executive
director of the Joint Committee on Legislative
Management. (Emphasis supplied).
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46. It is found that in-house counsel for the agency respondents determined that the
disclosure of records concerning the arrests and/or other allegations of misconduct of two
fellow public defenders would constitute a security risk.

47. Tt is found that, subsequent to this initial determination, there was no
consultation with the Chief Court Administrator as to whether there were “reasonable
grounds” to believe disclosure of the requested records would constitute a safety risk,
pursuant to §1-210(b)(19), G.S. To be clear, it is found that, as of the date of the contested
case hearing, 284 days had passed since the agency respondents received the complainants’
request for records, and the agency respondents had yet to engage in any consultation with
the Chief Court Administrator with regard to this request.

48. Moreover, it is found that records “concerning the arrest or other allegations of
misconduct” concerning public defenders do not seem to be the kind of records that §1-
210(b)(19), G.S., was meant to address. It is found that this section of the FOI Act is
primarily concerned with the safety of government facilities. Section 1-210(d), G.S.,
which refers back to §1-210(b)(19), G.S., lends support to such construction, as it
anticipates that the Chief Court Administrator will be the final authority in determining
whether there are reasonable grounds to believe that disclosure of any of the records of the
kind described in §1-210(b)(19), G.S., may result in a safety risk to “Judicial Department
facilities.” '

49, While §1-210(b)(19), G.8S., does mention “the risk to any person,” if the agency
respondents sincerely thought that the disclosure of records having to with the criminal
arrests and other misconduct of public defenders implicated the kind of safety risk
contemplated by this exemption, they should have brought such belief to the attention of
the statutory decision maker. See Director, Dep’t of Info. Tech. of the Town of Greenwich
v. FOIC, et al., 274 Conn. 179, 189, 874 A.2d 785 (2005} (party seeking to invoke §1-
210(b)(19), G.S., bears the burden of seeking the required public safety consultation with,
the applicable decision maker).

50. It is therefore concluded that the agency respondents failed to prove that the
records in question are exempt from disclosure pursuant to the provisions §1-210(b)(19),

G.S.

51. The agency respondents next contend, along with the interveners, that all of the
in camera record described in paragraph 10, above, are exempt from disclosure pursuant to
§1-200(1), G.8, as such statutory provision has been amended by Public Act 11-220. In
their acknowledgement letter, the agency respondents initially maintained that the records
were exempt from disclosure pursuant to both §1-200(1), G.S., and §1-200(2), G.S., and
the subsequent amendment of such provisions by Public Act 11-220. However, the claim
of exemption pursuant to §1-200(2), G.S., was withdrawn at the contested case hearing.

52. Section 1-200(1), G.S., the first definitional section in the FOI Act, provides as
follows:
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“Public agency” or “agency” means: (A) Any executive,
administrative or legislative office of the state or any
political subdivision of the state and any state or town
agency, any department, institution, bureau, board,
commission, authority or official of the state or of any city,
town, borough, municipal corporation, school district,
regional district or other district or other political
subdivision of the state, including any committee of, or
created by, any such office, subdivision, agency,
department, institution, bureau, board, commission,
authority or official, and also includes any judicial office, -
official, or body or committee thereof but only with respect
to its or their administrative functions, and for purposes of
this subparagraph, “judicial office” includes, but is not
limited to, the Division of Public Defender Services; (B)
Any person to the extent such person is deemed to be the
functional equivalent of a public agency pursuant to law; or
(C) Any “implementing agency”, as defined in section 32-
222.

53.In 2011, the Legislature, with the adoption of Public Act 11-220, amended §18-
101f, G.S., entitled “Prohibition against disclosure of certain employee files to inmates
under the Freedom of Information Act,” in the following manner:

A personnel or medical file or similar file concerning a
current or former employee of the Division of Public
Defender Services, Department of Correction or the
Department of Mental Health and Addiction Services,
including, but not limited to, a record of a security
investigation of such employee by the department or
division or an investigation by the department or division
of a discrimination complaint by or against such employee,
shall not be subject to disclosure under the Freedom of
Information Act, as defined in section 1-200, to any
individual committed to the custody or supervision of the
Commissioner of Correction or confined in a facility of the
Whiting Forensic Division of the Connecticut Valley
Hospital. For the purposes of this section, an "employee of
the Department of Correction" includes a member or
employee of the Board of Pardons and Paroles within the
Department of Correction. (Emphasis supplied). -

54. The underlined language in paragraph 53, above, reveals the language added by
Public Act 11-220.
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55. The respondents contend that, because Complainant Wood is a member of the
press, providing records contained in the personnel file of an employee of the respondent
agency to him might lead to the disclosure of these same records to “an individual
committed to the custody or supervision of the Commissioner of Correction or confined in
a facility of the Whiting Forensic Division of the Connecticut Valley Hospital” because a
story reported on by Complainant Wood might reference the personnel records and then
such report might be contained in a newspaper that ultimately arrives at a correctional
institution or the Whiting Forensic Division of the Connecticut Valley Hospital. The
agency respondents did concede at the contested case hearing that they were construing
§18-101f, G.S., in an extremely broad manner.

56. Section 1-2a, G.S., entitled, Plain meaning rule, provides as follows:

The meaning of a statute shall, in the first instance, be
ascertained from the text of the statute itself and its
relationship to other statutes. If, after examining such text
and considering such relationship, the meaning of such text
is plain and unambiguous and does not yield absurd or
unworkable results, extratextual evidence of the meaning of
the statute shall not be considered

57. 1t is found that the plain meaning of the amendments to §18-101f, G.S.,
evidence the Legislature’s desire to prohibit inmates and residents of Whiting Forensic
Institute from directly receiving by way of an FOI request tendered by such inmate or such
resident the records contained in personnel file an employee of the Division of Public
Defenders Services.

58. It is concluded that the meaning of the §18-10f, G.S., is plain and unambiguous.
Accordingly, the Commission declines the agency respondents’ invitation to include
“reporters” alongside inmates and Whiting Forensic Institute residents as an additional
class of persons intended to be covered by the amendments contained in Public Act 11-
220, Moreover, §1-200(1), G.S., of the FOI Act is a section of the FOI Act containing
definitional information, not exemptions to disclosure.

59. It is therefore concluded that the respondents failed to prove that the records in
question are exempt from disclosure pursuant to the provisions §1-200(1), as amended by
Public Act 11-220.

60. At the contested case hearing, the interveners contended that an exemption to
disclosure may apply to the records described in paragraphs 10.a and 10.b, above, based on
a collective bargaining provision prohibiting the disclosure of public defenders’ personnel
files. This argument was not developed by the interveners at the hearing nor was it raised
in their post-hearing brief. To the extent that the interveners intended with this language to
raise an exemption to disclosure based on Pub. Act No. 11-220, such a contention has
already been addressed. However, to the extent that the interveners seek to raise a separate
and distinct exemption pursuant to a collective bargaining provision, there is no basis in
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the record, either in law or fact, which would allow the Commission to consider such an
alternate contention.

61. The agency respondents next contend that the in camera records described in
paragraph 10.c, above, are exempt from disclosure pursuant to Public Act 11-51, §12.

62. Section 12 of Public Act 11-51 provides as follows:
(a) As used in this section:

(1) "Person” means an indigent defendant, as defined in
section 51-297 of the general statutes, as amended by this
act;

(2) "Confidential communications" means all oral and
written communications transmitted in confidence between
a public defender and a person the public defender has been
appointed to provide legal representation to relating to legal
advice sought by the person and all records prepared by the
public defender in furtherance of the rendition of such legal
advice; and

(3) "Public Defender" means the Chief Public Defender,
Deputy Chief Public Defender, public defenders, assistant
public defenders, deputy assistant public defenders,
Division of Public Defender Services assigned counsel and
the employees of the Division of Public Defender Services.

(b) In any civil or criminal case or proceeding or in any
legislative or administrative proceeding, all confidential
communications shall be privileged and a public defender
shall not disclose any such communications unless the
person who is represented by the public defender provides
informed consent, as defined in the Rules of Professional
Conduct, to waive the privilege and allow such disclosure.
(Emphasis supplied).

63. It is found that the only evidence in this case that the Division of Public
Defender Services is representing a “client” is found in the agency respondents’
acknowledgement Jetter in which Deborah Del Prete Sullivan, Legal Counsel and
Executive Assistant Public Defenders, informed the complainants of the following:
“Please be advised that as Legal Counsel to this agency I represent Senior Assistant Public
Defenders George Flores and David G. E. Smith.”

64. However, it 1s found that evidence presented at the contested case hearing
clearly establishes that the agency respondents have never represented a particular external
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client with regard to the records at issue in this case, or with regard to the matters which
such records concern. It is further found that none of in camera records in this case
evidence a communication between a “public defender” and a “person,” as such terms are
defined within the context of Public Act 11-51, §12.

65. It is therefore concluded that the agency respondents failed to prove that the
records in question are exempt from disclosure pursuant to the provisions of Public Act 11-
51, §12.

66. With regard to the arguments raised in their reply brief, the interveners first
contend that there may be records within the agency respondents’ in camera submission
that may not be responsive to the underlying request for records. Specifically, the
interveners contend that “the [agency] respondents have produced, [for in camera
inspection] several pages of the intervening parties’ personnel file to the hearing officer
and the Freedom of Information Commission. Within this documentation is [sic |several
pages of documents that may not be responsive to the request of the complainant. . . . if the
information is not related to an arrest, then the information must deal with an ‘allegation of
misconduct.” If a document does not directly deal with an ‘allegation of misconduct’ then
it is not responsive to the request.”

67. It is found that the complainants in this case sought access to records in the
agency respondents’ possession “concerning” any arrests or other allegations of
misconduct of two public defenders. Based on a review of the in camera records
submitted, it is found that all of the records submitted for an in camera inspection relate to
(and thus “concern™) the “arrests [of] or other allegations of misconduct against” two
public defenders. Accordingly, it is found that the interveners have failed to prove the
records submitted for in camera submission are outside the scope of the underlying request
for access in this case.

68. The interveners next contend in their reply brief that the records described in
paragraphs 10.a and 10.b, above, are exempt from disclosure pursuant to both HIPAA and
CIHPPAA. The interveners cite no specific sections of either the federal or state statute, do
not identify which particular records might be exempt under their provisions, and their
brief contains no analysis of the law as it applies to the records at issue.”

69. With regard to HIPAA, it is found this statute was enacted to safeguard medical
information and “to improve the efficiency and effectiveness of the health care system by
facilitating the electronic exchange of information with respect to financial and
administrative transactions carried out by health plans, health care clearinghouses, and

? The exact language with regard to both statutes is confained in the interveners’ reply brief in a single
paragraph, as follows: “Any medical and personal information that may be contained with the [in camera
records] should not be disclosed. Under the Health Insurance Portability and Accountability Act, 42 U.S.C. §
38a-975 et seq. (HIPAA)} and the Connecticut Insurance Information and Privacy Act, §38a-975 et seq.,
medical records or documents containing information regarding a persons [sic] health and well-being are
precluded from disclosure. This is also the exact type of information sought to be precluded from disclosure
under General Statutes §1-210(b)2). Should the materials contain this medical information, it is precluded
from disclosure under the above statutes.”
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health care providers.” See Standards of Privacy of Individually Identifiable Health
Information, 67 Fed. Reg. 14776 (Mar. 27, 2002).

70. It is found that HIPAA applies to any entity that is: a health care provider that
conducts certain transactions in electronic form; a health care clearinghouse; or a health
plan. See 45 C.F.R. §160.103 (2010). Itis found that an entity that is one or more of these
types of entities is referred to as “a covered entity” in the Administrative Simplification
regulations that govern HIPAA and are required to comply with those regulations. See 45
C.F.R. Parts 160, 162, and 164) (2010).

71. As an initial matter, it is found that the agency respondents are not covered
entities required to comply with HIPAA regulations. Moreover, it is found that 45 C.F.R.
§164.512(a)(1) further provides, in relevant part, as follows:

(a) Standard: Uses and disclosures required by law.

(1) A covered entity may use or disclose protected
health information to the extent that such use or
disclosure is required by law and use or disclosure
complies with and is limited to the relevant portions
of such law.

72. It is further found that 45 C.F.R. §164.103 defines “required by law™ as:

a mandate contained in law that compels an entity to make
a use or disclosure of protected health information and that
is enforceable in a court of law [which includes]. . . but is
not limited to. . . an administrative body authorized to
require the production of information. . . and statutes or
regulations that require the production of information. . . .

73. It is concluded that the FOI Act requires by law the disclosure of non-exempt
requested records, within the meaning of 45 C.I.R. §164.103. See State of Nebraska ex re.
Adams County Historical Society v. Kinyoun, 277 Neb. 749 (2009); Abbott v. Texas Dep’t
of Mental Health, 212 S.W. 3" 648 (Tex. 2006); State ex rel. Cincinnati Enquirer v,
Daniels, 108 Ohio St. 3d 518 (2006) (state public records laws which require disclosure of
records are not in conflict with HIPAA privacy rules exceptions, even for covered entities).
Accordingly, it is concluded that none of the in camera records are exempt pursuant to
HIPAA regulations.

74. Based on the foregoing, it is concluded that the interveners failed to prove that
the records described in paragraphs 10.a and 10.b, above, are exempt from disclosure
pursuant to the provisions of HIPAA.

75. With regard to CIIPPA, it is found that §38a-977, G.S., provides as follows:
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{(a) The obligations imposed by sections 38a-975 to 38a-
998, inclusive, shall apply to those insurance institutions,
agents or insurance-support organizations which, on or
after October 1, 1982: (1) In the case of life, health or
disability insurance: (A) Collect, receive or maintain
information in connection with insurance fransactions
which pertains to individuals who are residents of this state
or (B) engage in insurance transactions with applicants,
individuals or policyholders who are residents of this state,
and (2) in the case of property or casualty insurance: (A)
Collect, receive or maintain information in connection with
insurance transactions involving policies, contracts or
certificates of insurance delivered, issued for delivery or
renewed in this state or (B) engage in insurance
transactions involving policies, contracts or certificates of
insurance delivered, issued for delivery or renewed in this
state.

76. Section 38a-976, (3.S., provides the following definitions:

(c) "Agent" shall have the same meaning as "insurance
producer”, as defined in section 38a-702a.

(1) "Insurance institution" means any corporation, limited
liability company, association, partnership, reciprocal
exchange, interinsurer, Lloyd's insurer, fraternal benefit
society or other person engaged in the business of
insurance, including health care centers, as defined in
section 38a-175, medical service corporations, as defined in
section 38a-214, managed care organizations, as defined in
section 38a-478 and hospital service corporations, as
defined in section 38a-199. It shall not include agents or
insurance-support organizations.

(m)(1) "Insurance-support organization" means any person
who regularly engages, in whole or in part, in the practice
of assembling or collecting information concerning
individuals for the primary purpose of providing the
information to an insurance institution or agent for
insurance transactions, including: (A) The furnishing of
consumer reports or investigative consumer reports to an
insurance institution or agent for use in connection with an
insurance transaction, (B) the collection of personal
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information from insurance institutions, agents or other
insurance-support organizations for the purpose of
detecting or preventing fraud, material misrepresentation or
material nondisclosure in connection with insurance
underwriting or insurance claim activity, or (C) collecting
medical record information from, disclosing medical record
information to, or collecting medical record information on
behalf of an insurance institution or agent in the ordinary
course of business, including, but not limited to, utilization
review companies, benefit management entities, including,
but not limited to, pharmaceutical benefit and disease
management entities and information or computer
management entities. (2) Notwithstanding subdivision (1)
of this subsection, the following persons shall not be
considered "insurance-support organizations" for purposes
of sections 38a-975 to 38a-998, inclusive: Agents,
government institutions, insurance institutions, medical
care institutions, medical professionals, pharmacies,
universities and schools. (Emphasis supplied).

77. It is found that the interveners have failed to produce any evidence from which
it can be determined that the agency respondents are agents, insurance institutions, or
insurance-support organizations, as such terms are set forth in CIIPPA. It is therefore
concluded that the interveners failed to prove that the records described in paragraphs 10.a
and 10.b, above, are exempt from disclosure pursuant to the provisions of CIIPPA.

78. Finally, the interveners contend that the records described in paragraph 10.a and
10.b, above, may be exempt from disclosure pursuant to federal law.* To the extent that
the interveners intend with such language to raise an exemption to disclosure pursuant to
HIPAA, such a contention has already been addressed. However, to the extent that the
mterveners seek to raise separate and distinct exemptions pursuant to “federal law,” there
is no basis in the record, either in law or fact, which would allow the Commission to
consider such alternate contentions.

79. Finally, the interveners claim that the records described in paragraphs 10.a and
10.b, above, might be exempt from disclosure pursuant to the state’s erasure statute, or
may be subject to a sealing order. In addition, the agency respondents, along with the
interveners, contend that all of in camera records are exempt from disclosure pursuant to
§1-210(b)(2), G.S.

* The exact Janguage used by the interveners in their reply brief with regard to exemptions to disclosure
pursuant to “federal law” is contained i two senfences, as follows: “Also, these documents may contain file
material that may not be subject to disclosure under Federal law. The Federal Government, and the
employees to which the information is applicable, have not been notified of this case and the disclosure of
certain documentation may present a risk of security or other vielation of Federal law.”
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80. Section 54-142a, G.S., entitled “Erasure of Criminal Records,” provides, in
relevant part, as follows:

(a) Whenever in any criminal case, on or after October 1,
1969, the accused, by a final judgment, is found not guilty
of the charge or the charge is dismissed, all police and court
records and records of any state's attorney pertaining to
such charge shall be erased upon the expiration of the time
to file a writ of error or take an appeal, if an appeal is not
taken, or upon final determination of the appeal sustaining
a finding of not guilty or a dismissal, if an appeal is taken. .

(e) (1) The clerk of the court or any person charged with
retention and control of such records in the records center
of the Judicial Department or any law enforcement agency
having information contained in such erased records shall
not disclose to anyone, except the subject of the record,
upon submission pursuant to guidelines prescribed by the
Office of the Chief Court Administrator of satisfactory
proof of the subject's identity, information pertaining to any
charge erased under any provision of this section and such
clerk or person charged with the retention and control of
such records shall forward a notice of such erasure to any
law enforcement agency to which he knows information
concerning the arrest has been disseminated and such
disseminated information shall be erased from the records
of such law enforcement agency. Such clerk or such
person, as the case may be, shall provide adequate security
measures to safeguard against unauthorized access to or
dissemination of such records or upon the request of the
accused cause the actual physical destruction of such
records, except that such clerk or such person shall not
cause the actual physical destruction of such records until
three years have elapsed from the date of the final
disposition of the criminal case to which such records
pertain.

81. Section 54-142c, G.S., further provides, in relevant part, as follows:

(a) The clerk of the court or any person charged with
retention and control of erased records by the Chief Court
Administrator or any criminal justice agency having
information contained in such erased records shall not
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disclose to anyone the existence of such erased records or
information pertaining to any charge erased under any
provision of this part, except as otherwise provided in this
chapter.

82. For purposes of §54-142¢, G.S., a “criminal justice agency” is defined as
including “any . . . government agency created by statute which is authorized by law and
engages, in fact, as it principal function in activities constituting the administration of
criminal justice.”

83. Based on an in camera review of the records, it is found that records described
in paragraph 10.b, above, are police and court records (and a few agency records
concerning such police and court records), which deal with criminal charges that have been
dismissed and erased. It is found that both the dismissal and the erasure of these records
occurred before the complainants made the underlying request for access in this case.

With regard to the records described in paragraph 10.a, above, it is found that these are
neither police nor court records, but rather records received and/or gathered, and created by
the respondent agency with regard to, inter alia, an underlying criminal arrest.

84. The complainants contend that, even if the in camera records deal with
dismissed criminal charges, the provisions of the erasure statute cited above do not, by
their own terms, reach records in the possession of the agency respondents in this case
because they are not “the clerk of the court,” “any person charged with retention and
control of records in the records center of the Judicial Department,” or “any law
enforcement agency having information contained in such records.” Moreover, §54-142(a)
(e)(1), G.S., makes clear that the information on erasure is to be forwarded to any law
enforcement agency known to have received information on the arrest and to be erased
there, just as in the original law enforcement agency.

85. In Estate of Joshua Putnam, et al. v, State of Cennecticut, CV095010669, 2009
Conn. Super. LEXIS 3519, at *4-5 (Conn. Super. Ct. 2009), the administratrix of her
deceased son’s estate brought a wrongful death action against the Department of
Correction (“DOC”) after her son comunitted suicide in the DOC’s custody. The
administratrix noticed depositions of the public defender that represented her son in the
underlying criminal matter which resulted in his incarceration, as well as the psychiatrist
who had met with her son. The administratrix subpoenaed the public defender and the
psychiatrist, ordering them to produce at their depositions the records of the public
defender regarding her son. The public defender and the psychiatrist moved to quash the
subpoenas, relying on the erasure statutes. In response to the motions, the court reasoned
as follows:

As aresult of Joshua’s untimely death, the criminal charges
against him were dismissed. . . . This statute [§54-142a (a),
G.S.] provides that upon dismissal, ‘all police and court
records and records of any state’s attorney pertaining to
such charge shall be erased.” The erasure statute does not
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apply to the records of the office of the public defender.
This court has found no statute, nor have the attorneys for
the [public defender and the psychiatrist] cited any statute,
which requires the office of the public defender to erase
any records regarding a case which has been dismissed.
The court has found no statute, nor have the attoreys for
the [public defender and the psychiatrist] cited any statutes,
which charges the office of the public defender with the
retention of erased records. Section 54-142s(e) does place
some restrictions on ‘any law enforcement agency having
information contained in such erased records’ from the
disclosure of same. To be sure, the office of the public
defender would be loathe to be described as a law
enforcement agency. The erasure statute does not apply to
the records of the office of the public defender nor to
information known to a public defender. (Internal citations
omitted).

86. Tt is found that the erasure provisions of §54-142a, G.S., do not reach records in
the possession of the agency respondents, which records were gathered or received by such
respondents in connection with the investigation of an employee’s misconduct or criminal
arrest. It is therefore concluded that the interveners failed to prove that the records
described in paragraphs 10.a and 10.b, above, are exempt from disclosure pursuant to the
provisions of the state’s erasure statute.

87. The interveners also claim that the records described in paragraph 10.a and 10b,
above, may be exempt from disclosure pursuant to a sealing order.”

88. It is found that there was negligible evidence presented at the hearing (and none
was gleaned upon review of the in camera records) to substantiate that the records in this
case are subject to the provisions of a sealing order. Counsel questioned Attorney Flores at
the contested case hearing as follows: “Is it possible that there are records responsive to
Mr, Wood’s request that may or may not deal with any arrests that you may or may not
have had?” Attorney Flores responded, “It is possible, yes sir.” Counsel then asked
Attorney Flores, “If there were any orders of any sort-- would you object if there were
orders that precluded the disclosure of any documentation to Mr. Wood’s request?”
Attorney Flores responded, “Yes.” This colloquy was the only testimony brought forward
with regard to the existence of a sealing order. It 1s found that such conditional and
speculative testimony is not sufficient to prove that the records at issue are subject to a
sealing order, let alone that such a sealing order should be construed as an exemption to
disclosure.

89. It is therefore concluded that the interveners failed to prove that the records
described in paragraphs 10.a and 10.b, above, are exempt from disclosure pursuant to a

* The exact language used by the interveners in their reply brief is as follows: “The materials that have been
sought by the complainant may include documents that were sealed by Court order. . . .”
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sealing order.

90. Finally, the agency respondents and the interveners contend that all of the in
camera records are exempt from disclosure pursuant to §1-210(b)(2), G.S.

91. Section 1-210(b)(2), G.S., provides in relevant part that nothing in the FOI Act
shall require disclosure of . .. personnel or medical files and similar files the disclosure
of which would constitute an invasion of personal privacy ....”

92. The Supreme Court set forth the test for the exemption contained in §1-
210(b)(2), G.S., in Perkins v. Freedom of Information Commission, 228 Conn. 158, 175
{1993). The claimant must first establish that the files in question are personnel, medical
or similar files. Second, the claimant must show that disclosure of the records would
constitute an invasion of personal privacy. In determining whether disclosure would
constitute an invasion of personal privacy, the claimant must establish both of two
elements: first, that the information sought does not pertain to legitimate matters of public
concern, and second, that such information is highly offensive to a reasonable person. The
Commission takes administrative notice of the multitude of court rulings, Commission
final decisions (Endnote 1), and instances of advice given by the Commission and staff
members (Endnote 2), which have relied upon the Perkins test, since its release in 1993,

93. Section 1-214, G.S., provide in relevant part that:

(b) Whenever a public agency receives a request to inspect or
copy records contained in any of its employees’ personnel or
medical files and similar files and the agency reasonably
believes that the disclosure of such records would legally
constitute an invasion of privacy, the agency shall
immediately notify in writing (1) each employee concerned,
provided such notice shall not be required to be in writing
where impractical due to the large number of employees
concerned and (2) the collective bargaining representative, if
any, of each employee concerned. Nothing herein shall
require an agency to withhold from disclosure the contents of
personnel or medical files and similar files when it does not
reasonably believe that such disclosure would legally
constitute an invasion of personal privacy.

(c) A public agency which has provided notice under
subsection (b) of this section shall disclose the records
requested unless it receives a written objection from the
employee concerned or the employee’s collective bargaining
representative, if any, within seven business days from the
receipt by the employee or such collective bargaining
representative of the notice or, if there is no evidence of
receipt of written notice, not later than nine business days
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from the date the notice is actually mailed, sent, posted or
otherwise given. Each objection filed under this subsection
shall be on a form prescribed by the public agency, which
shall consist of a statement to be signed by the employee or
the employee’s collective bargaining representative, under
the penalties of false statement, that to the best of his
knowledge, information and belief there is good ground to
support it and that the objection is not interposed for delay.
Upon the filing of an objection as provided in this
subsection, the agency shall not disclose the requested
records unless ordered to do so by the Freedom of
Information Commission pursuant to section 1-206,

94. Tt is found that the agency respondents timely notified the two public defenders
whose records are at issue of the request for access in this case, and that both attorneys
timely filed objections to the disclosure of the records, within the meaning of §1-214, G.S.

95. It is found that the records at issue constitute a “personnel” or “similar” file
within the meaning of §1-210(b)(2), G.S.

96. At the contested case hearing both of the public defenders testified that it was
their belief that the disclosure of any of the in camera records would constitute an invasion
of their personal privacy. The public defenders testified that they reviewed 1C-AttyA-
2012-276-01 through IC-AttyA-2012-276-14, and IC-AttyB-2012-276-01 through IC-
AttyB-20012-41, respectively, and that they believed the information contained in these
records was personal and private information, which had no bearing on how they
performed their jobs or how they handled the criminal cases assigned to them as public
defenders. In effect, they testified that the events described in the in camera records did
not affect their ability to practice law or defend their clients. They further testified that the
records contained information concerning their health, well-being and certain family
matters, which if disclosed could cause embarrassment to them and to their families.
While they testified that they did not believe that the public had a legitimate interest in the
records, they did concede that there were records within the in camera submissions which
were responsive to the complainants’ request.

97. In addition, the individual public defenders contended that, while they were not
permitted to review IC-HR-2012-276-01 through IC-HR-2012-276-03, if these records
contained personal, medical or embarrassing information, they would object to their
disclosure as well.

08. Upon careful review of the in camera records described in paragraphs 10,
above, as well as records submitted into evidence by the complainants, it is found that the
records at issue in this case concern separate instances of off-duty conduct resulting in the
criminal arrests of two public defenders. It is found that that the public defenders to whom
the records pertain have been employed by the Division of Public Defenders Services for
over ten years. It is found that there is no evidence in this case that there has ever been a




Docket #FIC 2012-276 Page 24

break in pay for either public defender, especially during the course of the incidents
described in the records at issue. It is found that public has a legitimate interest in the
criminal arrests or misconduct of any of its public employees, especially public employees
who are also officers of the court. It is further found that the public defenders at times
represent clients who have associations or involvement in crime and illegal conduct, and
who are cooperating in the investigation or prosecution of other people. It is found that an
allegation (or evidence) that a public defender has a personal association or involvement
with crime or illegal conduct is a legitimate matter of public concern. It is found that a
criminal arrest is an allegation of criminal misconduct which gives rise to a legitimate
public interest in the underlying allegations.

99. However, based on the finding in paragraph 83, above, it is found that the
public has no legitimate interest in arrest records that been erased and, thus, no longer have
any legal existence. It is further found that the disclosure of such erased records would be
highly offensive to a reasonable person.

100. It is therefore concluded that the disclosure of IC-AttyB-2012-276-01 through
IC-AttyB-20012-41 would constitute an invasion of personal privacy within the meaning
of §1-210(b)(2), G.S. It is therefore concluded that these records are exempt from
mandatory disclosure by virtue of §1-210(b)}(2), G.S. 1t further concluded that the agency
respondents did not violate the FOI Act by withholding such records from the
complainants. :

101, Ttis further found that, to the extent that [C-HR-2012-276-01 through IC-HR-
2012-276-03 discusses or identifies any employee in the context of a criminal arrest which
has been erased, the public has no legitimate interest in such information and that
disclosure of such information would be highly offensive to a reasonable person.

102. It is therefore concluded that the disclosure of those portions of IC-HR-2012-
276-01 through IC-HR-2012-276-03 which discuss or identify an employee in the context
of an erased criminal arrest would constitute an invasion of person privacy within the
meaning of §1-210(b)2), G.S. It is therefore concluded that such portions of IC-HR-2012-
276-01 through IC-HR-2012-276-03 are exempt from mandatory disclosure by virtue of
§1-210(b)}2), G.S. It further concluded that the agency respondents did not violate the FOI
Act by withholding such portions of the records from the complainants.

103. However, it is found that other than the portions described in paragraph 102,
above, the remainder of the records comprising IC-HR-2012-276-01 through IC-HR-2012-
276-03 contain information which formed the basis for a personnel decision. It is further
found that these records are necessary to and facilitate the public’s understanding and
evaluation of the agency respondents investigative process, decision-making and overall
handling of an important matter involving a fellow public defender.

104. It is therefore found that, other than those portions deseribed in paragraph 102,
above, the records described in paragraph 10.c, above, pertain to legitimate matters of
public concern. It is further found that, upon redaction of the portions of the records
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described in paragraph 102, above, disclosure of the remaining portions of the records
would not be highly offensive to a reasonable person.

105. With regard to the contention that the remaining in camera records may include
medical information or information concerning the “well-being” of a public defender the
disclosure of which would constitute an invasion of personal privacy, the following is
found: the disclosure of records pertaining to public employees is presumptively a
legitimate matter of public concern. The fact that a personnel file contains evidence of
misconduct which may be linked to a medical condition does not, in and of itself, render
such records exempt from public disclosure. It is found that remaining in camera records
evidence a course of conduct that pertains to the ability of a public defender to effectively
and safely perform his public duties. It is found that the behavior described in these
records is very serious. Itis further found that the more serious the specific behavior, the
more a finding of legitimate public concern is warranted concerning the records describing
the behavior. 1t is further found that §1-210(b)(2), G.S., was not intended to shield such
conduct from public knowledge.

106. Ttis conchuded, therefore, that with the exception the in camera records
specifically identified in paragraph 100, above, and those portions of the in camera records
described in paragraph 102, above, disclosure of the remaining records would not
constitute an invasion of privacy within the meaning of §1-210(b)(2), G.S. Tt is further
concluded that that the agency respondents violated the disclosure provisions of §§1-
210(a) and 1-212(a), G.S., by denying the complainants’ request for access to such records.

The following order by the Commission is hereby recommended on the basis of the
record concerning the above-captioned complaint.

1. The agency respondents shall forthwith provide the complainants with a copy of
the records described in paragraphs 10.a and 10.c., of the findings, above, free of charge.
In complying with this order, the agency respondents may redact from the records
described in paragraph 10.c, of the findings, above, any information contained in such
records that discusses or identifies an employee in the context of an erased criminal arrest.

Nal o Qe Py

Valicia Dee Harmon
as Hearing Officer
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of Connecticut, Workers’ Compensation Commission (June 4, 1997); Docket #FIC 1996-
322;Carolyn Moreau and The Hartford Courant v. Chief of Police, Southington Police
Department; and Susan Williams (May 28, 1997); Docket #FIC 1996-465; John Gauger,
Jr., Joseph Cadrain and Richard Westervelt v. Kenneth H. Kirschner, Commissioner, State
of Connecticut, Department of Public Safety; Dawn Carnese, Legal Advisor, State of
Connecticut, Department of Public Safety; and Lt. David Werner, Commanding Officer,
Troop "B", State of Connecticut, Department of Public Safety, Division of State Police
(April 9, 1997); Docket #FIC 1996-315; David W. Cummings v. Christopher Burnham,
Treasurer, State of Connecticut (April 9, 1997); Docket #FIC 1996-521; Carol Butterworth
v. Town Council, Town of Tolland (March 26, 1997); Docket #F1C 1996-421; John B.
Harkins v. Chairman, Tolland Town Council (March 26, 1997); Docket #FIC 1996-314,
David W. Cuommings v. Christopher Burnham, Treasurer, State of Connecticut (April 9,
1997); Docket #FIC 1996-119; David W. Cummings v. Jesse M. Frankl, Chairman, State
of Connecticut, Workers’ Compensation Commission (March 26, 1997); Docket #FIC
1996-215; Alice M. Gray v. Chief of Police, Manchester Police Department, and Assistant
Town Attorney, Town of Manchester (Feb. 26, 1997); Docket #FIC 1996-159; Carolyn
Moreau and The Hartford Courant v. Police Chief, Southington Police Department (Jan.
22, 1997); Docket #F1C 1996-124; Donald H. Schiller, Michael Kelley and The Record-
Journal Publishing Company v. Police Chief, Town of Southington Police Department, and
Town of Southington Police Department (Jan. 22, 1997); Docket #FIC 1996-134; Betty
Halibozek v. Superintendent of Schools, Middletown Public Schools; and Supervisor of
Maintenance and Transportation, Board of Education, City of Middletown (Dec. 11, 1996);
Docket #FIC1996-006; Joseph Cadrain and Richard Westervelt v. Gerald Gore, Legal
Affairs Unit, State of Connecticut, Department of Public Safety; and State of Connecticut,
Department of Public Safety, Division of State Police (Dec. 11, 1996); Docket #FIC 1996-
153; Tracey Thomas and The Hartford Courant v. Legal Affairs Unit, State of Connecticut,
Department of Public Safety (Nov. 20, 1996); Docket #FIC1995-419; Robie Irizarry v.
Warden, Willard Correctional Institution, State of Connecticut, Department of Correction
(Oct. 23, 1996); Docket #FIC 1995-368; Thomas Lally v. Executive Director, State of
Connecticut Board of Education and Services for the Blind, and Special Projects
Coordinator, State of Connecticut, Board of Education and Services for the Blind (Oct. 9,
1996); Docket #FIC 1995-403; Jesse C. Leavenworth and The Hartford Courant v.
Superintendent of Schools, Regional School District #7 (Sept. 25, 1996); Docket #FIC
1995-361; Christopher Hoffman and the New Haven Register v. James J. McGrath, Chief
of Police, Ansonia Police Department and Eugene K. Baron, Brian Phipps, and Howard
Tinney as members of the Ansonia Board of Police Commissioners (Sept. 25, 1996);
Docket #F1C1995-358; Lyn Bixby and The Hartford Courant v. State of Connecticut,
Department of Administrative Services (Sept. 25, 1996); Docket #FIC 1996-056, Francine
Cimino v. Chief of Police, Glastonbury Police Department; Town Manager, Town of
Glastonbury; and Town of Glastonbury (Sept. 25, 1996); Docket #F1C 1995-343; John J.
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Woodcock, 1l v. Town Manager, Town of South Windsor (July 24, 1996); Docket #FIC
1995-324; John J. Woodcock, III and Kathryn A. Hale v. Dana Whitman, Jr., Acting Town
Manager, Town of South Windsor (July 24, 1996); Docket #FIC 95-251; Lyn Bixby & The
Hartford Courant v. Commissioner, State of Connecticut, Department of Correction (July
10, 1996); Docket #FIC 1995-252; Valerie Finholm and The Hartford Courant v.
Commissioner, State of Connecticut, Department of Children and Families (May 22,
1996); Docket #FIC 1995-193; Terence P. Sexton v. Chief of Police, Hartford Police
Department (May 8, 1996); Docket #FI1C 1995-125; Chris Powell and Journal Inquirer v.
Commissioner, State of Connecticut, Department of Social Services (March 13, 1996);
Docket #FIC 1995-081; Bruce Bellm, Kendres Lally, Philip Cater, Peter Hughes, Carol
Northrop, Brad Pellissier, Todd Higgins and Bruce Garrison v. State of Connecticut,
Office of Protection and Advocacy for Persons with Disabilities, Sharon Story and
Marlene Fein (March 13, 1996); Docket #FIC 1995-074; Jeffrey C. Cole and WFSB/TV 3
v. James Strillacci, Chief of Police, West Hartford Police Department (Jan. 24, 1996},
Docket #FIC 1995-026; Curtis R. Wood v. Director of Affirmative Action, State of
Connecticut, Department of Correction (Jan. 24, 1996); Docket #FIC 1995-132; Michael
A. Ingrassia v. Warden, Walker Special Management Unit, State of Connecticut
Department of Correction (Dec. 27, 1995); Docket #FIC 1995-048; Jane Holfelder v.
Canton Police Department (June 14, 1995); Docket #FIC 1994-351; Edward A. Peruta v.
0. Paul Shew, Rocky Hill Town Manager and Director of Public Safety; Donald Unwin,
Mayor of Rocky Hill, William Pacelia, Deputy Mayor of Rocky Hill; and Curt Roggi,
Rocky Hill Town Attorney (May 28, 1995); Docket #FIC 1994-160; John Springer and
The Bristol Press v. Chief of Police, Bristol Police Department (April 5, 1995); Docket
#FIC 1994-077; Kathryn Kranhold and The Hartford Courant v. Director, New Haven
Health Department (Feb. 8, 1995); Docket #FIC 1994-099; Frank Faraci, Jr. v. Middletown
Police Department, Mayor of Middletown, and Middletown City Attorney (Feb. 2, 1995);
Docket #FIC 1994-011; Robert Grabar, Edward Frede and The News-Times v.
Superintendent of Schools, Brookfield Public Schools and Brookfield Board of Education
(Aug. 24, 1994); Docket #FIC 1993-279; Jay Lewin v. New Milford Director of Finance
(March 23, 1994).

2. ENDNOTES

AFFIDAVIT OF ERIC V. TURNER

Eric V. Turner, having been duly sworn, does hereby depose as follows:
1. Tam over the age of eighteen (18) years and understand the obligation of an affirmation.

2. 1 am a member of the Connecticut Bar and am currently employed as Director of Public
Education for the Connecticut Freedom of Information Commission, having first been
employed

by said commission in 1996.
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3. T am providing this affidavit in light of the Supreme Court decision in Director,
Retirement & Benefits Services Division v. Freedom of Information Commission, 256
Conn. 764 (2001), in which the court apparently invites a reconsideration of Perkins v.
Freedom of Information Commission, 228 Conn. 158 (1993). See, Director, supra at 782,
fn 13, 785 (Zarella, J. concurring).

4. As part of my responsibilities as Director of Public Education for said commission, 1
have developed, organized and scheduled speaking engagements, seminars and programs
explaining the duties and rights established under the Comnecticut Freedom of Information
Act.

5. Since I assumed my current position in 1996, there have been approximately 290 such
speaking engagements, seminars and programs in Connecticut and I have personally
lectured in approximately 80 such speaking engagements, seminars and programs.

6. As part of the presentation I have prepared for such speaking engagements, seminars
and programs, the subject of the Connecticut General Statues Section 1-210(b)(2)
exemption for personnel, medical and similar files the disclosure of which would constitute
an invasion of personal privacy is stressed because of the great interest in that exemption
and the confusion generated by a series of inconsistent and contradictory court decisions
prior to Perkins, supra. See, e.g., Chairman v. Freedom of nformation Commission, 217
Conn. 193 (1991) (establishing “reasonable expectation of privacy” test; query whether
subjectively or objectively applied) and Board of Education v. Freedom of Information
Commission, 210 Conn. 590 (1989) (confirming a “balancing™ test), which was overruled
by the Chairman case.

7. Since the Supreme Court ruling in Perkins, supra, all Freedom of Information
Commission staff members who conduct such speaking engagements, seminars and
programs discuss in detail the rulings in that case and its progeny.

8. As part of my responsibilities as Director of Public Education, I also answer telephone
and other inquiries from public officials and the public. Since my employment with said
commission, I have answered thousands of such inquiries, including hundreds of inquiries
concerning the Connecticut General Statutes Section 1-210(b)(2) exemption. In
responding to such inquiries I discuss in detail the Perkins case and its progeny.

9. Based on the foregoing experiences, it is my opinion that the Perkins decision, and its
progeny, have had a beneficial effect on public officials and the public itself because they
can rely on a now long-standing and clear test with respect to the Connecticut General
Statutes Section 1-210(b)(2) exemption, which helps them determine whether that
exemption is applicable to the practical problems they encounter with respect to personnel,
medical and similar information. Indeed, the many court and Freedom of Information
Commission decisions applying the Perkins test have given public officials and the public
a now consistent body of law concerning that statutory exemption.
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COUNTY OF HARTFORD
ss: Hartford
STATE OF CONNECTICUT

Subscribed and attested to before me this 9th day of January, 2002.

Mitchell W. Pearlman
Commissioner of the Superior Court
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