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Jack Gillum and The Associated Press,
Complainant(s) Notice of Meeting
against
Docket #FIC 2013-031
Chief, Police Department, Town of Newtown;
and Police Department, Town of Newtown,
Respondent(s) August 30, 2013

Transmittal of Proposed Final Decision

In accordance with Section 4-179 of the Connecticut General Statutes, the Freedom of
Information Commission hereby transmits to you the proposed finding and decision prepared by
the hearing officer in the above-captioned matter.

This will notify you that the Commission will consider this matter for disposition at its meeting
which will be held in the Freedom of Information Commission Hearing Room, 18-20 Trinity Street,
Ist floor, Hartford, Connecticut, at 2 p.m. on Wednesday, September 25, 2013. At that time and
place you will be allowed to offer oral argument concerning this proposed finding and order. Oral
argument shall be limited to ten (10) minutes. For good cause shown, however, the Commission
may increase the period of time for argument. A request for additional time must be made in
writing and shouid be filed with the Commission ON OR BEFORE September 13, 2013. Such
request MUST BE (1) copied to all parties, or if the parties are represented, to such
representatives, and (2) include a notation indicating such notice to all parties or their
representatives.

Although a brief or memorandum of law is not required, if you decide to submit such a
document, an original and fourteen (14) copies must be filed ON OR BEFORE September 13,
2013. PLEASE NOTE: Any correspondence, brief or memorandum directed to the
Commissioners by any party or representative of any party MUST BE (1) copied to all
parties, or if the parties are represented, to such representatives, (2) include a notation
indicating such notice to all parties or their representatives and (3) be limited to argument.
NO NEW EVIDENCE MAY BE SUBMITTED.

If you have already filed a brief or memorandum with the hearing officer and wish to have
that document distributed to each member of the Commission, it is requested that fourteen (14)
copies be filed ON OR BEFORE September 13, 2013, and that notice be given to all parties
or if the parties are represented, to their representatives, that such previously filed
document is being submitted to the Commissioners for review.

By Order of the Freedom of
Information, Commission™,

|3 :f
e RITENT N
W. Paradis
Acting Clerk of the Commission

Notice to: David A. DeBassio, Esq. and Timothy P. Jensen, Esq.
Nanthan C. Zezula, Esq. and David L. Grogins, Esq.
Stephen J, Sedensky, Iil, Esq.
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FREEDOM OF INFORMATION COMMISSTION
OF THE STATE OF CONNECTICUT

In the Matter of a Complaint by Report of Hearing Officer
Jack Gillum and the
Associated Press,
Complainants
against Docket #FIC 2013-031

Chief, Police Department, Town of
Newtown; Police Department,

Town of Newtown; and State’s Attomey,
State of Connecticut, Division of
Criminal Justice,

Respondents August 27, 2013

The above-captioned matter was heard as a contested case on June 3, 2013, at
which time the complainants and the respondents appeared and presented testimony,
exhibits and argument on the complaint. Pursuant to §1-21j-27 of the Regulations of
Connecticut State Agencies, the motion of the state’s attorney to intervene in the matter
as a full party respondent was granted at the hearing without objection from the other
parties. The case caption has been amended accordingly.

After consideration of the entire record, the following facts are found and
conclusions of law are reached:

1. The respondent chief and the respondent police department (“Newtown
respondents”) are public agencies, within the meaning of §1-200(1), G.S.

2. Tt1s found that, by letter dated December 14, 2012, the complainants
requested, from the Newtown respondents, access to and copies of’

(a) all police calls for service to 36 Yogananda Street
(from January 1998 to the present) and to Sandy Hook
Elementary School in Newtown (from January 2002 to the
present);

{b) all 911 calls originating from 36 Yogananda Street
(from Janaury 1998 to the present) and from Sandy Hook
Elementary School (from January 2002 to the present);
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(c) all police reports in which Adam Lanza (DOB 4/22/92),
Ryan Lanza (DOB 4/88), Nancy Lanza (DOB 9/60), or
Peter Lanza (DOB 11/58) are mentioned. This includes,
but is not limited to, if the above names were a suspect or
person of interest.

3. Itis found that, by letter dated December 15, 2012, the complainants requested
that the Newtown respondents provide any responsive records as they become available,
rather than all at once, citing an “urgent need to inform the public about their safety.”

4. It is found that, on Janvary 14, 2013, and again on January 15, 2013, the
complainants inquired by phone as to the status of the records request, described in
paragraph 2, above, and reiterated such request.!

5. By letter of complaint, dated and filed January 23, 2013, the complainants
appealed to this Commission, alleging that the Newtown respondents violated the
Freedom of Information (FOI) Act by failing to comply with the request for records
described in paragraph 2, above.

6. It is found that, by email dated February 14, 2013, the respondent state’s
attorney informed counsel for the Newtown respondents that his office was in charge of
the ongoing criminal investigation into the December 14 shootings at Sandy Hook
Elementary School and 36 Yogananda Street, and that “materials related to this
investigation such as 911 calls are not subject to a Freedom of Information Act request.”
The respondent state’s attorney further instructed counsel not to release any materials “at
this time.”

7. It is found that, by letter dated February 22, 2013, counsel for the Newtown
respondents denied the request, described in paragraph 2, above, stating that
“Ip]roduction of responsive documents is currently prohibited under C.G.S. §1-
210(b}(3)(C) as information to be used in a prospective law enforcement action.”

8. Preliminarily, with regard to the issue of subject matter jurisdiction, it is found,
based upon the findings in paragraph 4, above, that the complaint in this matter was
timely filed. Accordingly, it is concluded that this Commission has jurisdiction to decide
this case.

9. Section 1-200(5), G.S., provides:

! In a Notice of Order, dated July 23, 2013, the hearing officer raised a jurisdictional question and ordered
the complainants to provide evidence that the complaint in this matter was timely filed. By letter dated
August 7, 2013, the complainants provided the hearing officer with an affidavit of the complainant Jack
Gillum, which has been marked as complainants’ exhibit 6 (after-filed), Thereafter, the hearing officer
ordered the respondents, by Notice dated August 9, 2013, to submit any comment, reply or contest
regarding the atfidavit by August 19, 2013. By letter dated August 8, 2013, the Newtown respondents
objected to the Commission’s jurisdiction over the complaint in this matter, Such letter has been marked as
respondents’ exhibit C (after-filed). The state’s attorney filed no response,
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“Public records or files” means any recorded data or
information relating to the conduct of the public’s
business prepared, owned, used, received or
retained by a public agency, or to which a public
agency is entitled to receive a copy by law or
contract under section 1-218, whether such data or
information be handwritten, typed, tape-recorded,
printed, photostated, photographed or recorded by
any other method.

10. Section 1-210(a), G.S., provides in relevant part that:

Except as otherwise provided by any federal law or
state statute, all records maintained or kept on file
by any public agency, whether or not such records
are required by any law or by any rule or regulation,
shall be public records and every person shall have
the right to (1) inspect such records promptly during
regular office or business hours . . . (3) receive a
copy of such records in accordance with section 1-
212.

11. Section 1-212(a), G.S., provides in relevant part that “[a]ny person applying
in writing shall receive, promptly upon request, a plain, facsimile, electronic or certified
copy of any public record.”

12. Tt is found that the records described in paragraph 2, above, are public records
within the meaning of §§1-200(5), 1-210(a) and 1-212(a), G.S.

13. 1tis found that the Newtown respondents relied on the directive from the
state’s attorney, described in paragraph 6, above, as the basis for withholding all records
responsive to the request, described in paragraph 2, above. It is also found that the
Newtown respondents did not conduct a search for such records until May 31, 2013.

14. Tt is found that the search, described in paragraph 13, above, revealed that the
Newtown respondents maintain records of three police calls for service to 36 Yogananda
Street—one in 2003, one in 2006 and one in 2012; and “over 100 calls” for service to
Sandy Hook Elementary School, between January 2002 and the date of the request, for
incidents such as animal nuisance, suspicious persons, and burglar alarms. It is also
found that such records, consisting of incident reports identified through the Newtown
respondents’ CAD (computer aided dispatch) system, are responsive to the request,
described in paragraph 2(a), above, and that none of these records were provided to the
complainants as of the date of the hearing in this matter. None of the respondents
claimed any exemption from disclosure for these records.
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15. With respect to the request described in paragraph 2(c) above, it is found that
the Newtown respondents do not maintain any records responsive to such request.

16. With respect to the request described in paragraph 2(b), above, it is found that
the search, described in paragraph 13, above, revealed the Newtown respondents do not
maintain any records of 911 calls from 36 Yogananda Street.

17. Itis further found, with respect to the request described in paragraph 2(b),
above, that the Newtown respondents do not maintain any records of 911 calls originating
from Sandy Hook Elementary School between Janmuary 2002 and the date of the request,
but that they do maintain audio recordings of 911 calls made by members of the public
originating from the school on December 14, 2012,

18. The Newtown respondents submitted the audio recordings, described in
paragraph 17, above, for in camera inspection by the Commission (the “in camera
records™). According to the respondents, the in camera records are exempt from
disclosure pursuant to §§17a-101k, 1-210(b)(3)(A}, 1-210(b)(3XB), and 1-210(b)(3)(C),
G.8.2

19. Subsequent to the hearing in this matter, the Connecticut General Assembly
passed SB 1149, An Act Limiting the Disclosure of Certain Records of Law Enforcement
Agencies and Establishing a Task Force concerning Victim Privacy under the Freedom
of Information Act, in response to the Sandy Hook Elementary School shootings. In
relevant part, Public Act 13-311, as it is now known®, provides:

Notwithstanding any provision of the general statutes or
any special act, a law enforcement agency shall not be
required to disclose that portion of any audio tape or other
recording where the individual speaking on the recording
describes the condition of a victim of homicide, except for
a recording that consists of an emergency 9-1-1 call or
other call for assistance made by a member of the public to
a law enforcement agency. This section shall apply to any
request for such audio fape or other recording made on or
before May 7, 2014.

20. Thus, while the new law exempts from disclosure certain aundio recordings of
conversations, presumably between first responders, in which the conditions of victims of
homicide are described in such recordings, it specifically does not shield from disclosure
recordings of 911 calls from members of the public to law enforcement agencies. It is
found that the in camera records consist of such 911 calls from members of the public to
law enforcement agencies.

2 At the hearing in this matter, the Newtown respondents adopted the argnments made by the respondent
state’s attorney with regard to these claims of exemption.

3 8B 1149 was signed by the governor on June 5, 2013 and was effective immediately.
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21. Nevertheless, the respondents claim that the in camera records are exempt
from disclosure, first, under §17a-101k, G.S.

22. Section 17a-101k, G.S., provides, in relevant part, that:

(a) The Commissioner of Children and Families shall
maintain a registry of the commissioner’s findings of abuse
or neglect of children pursuant to section 17a-101g that
conforms to the requirements of this section. The
regulations adopted pursuant to subsection (1) of this
section shall provide for the use of the registry on a twenty-
four-hour daily basis to prevent or discover abuse of
children and the establishment of a hearing process for any
appeal by a person of the commissioner’s determination
that such person is responsible for the abuse or neglect of a
child pursuant to subsection (b) of section 17a-101g, The
information contained in the registry and any other
information relative to child abuse, wherever located, shall
be confidential, subject to such statutes and regulations
governing their use and access as shall conform to the
requirements of federal law or regulations. [Emphasis
added].

23. His found that §17a-101k, G.S., is one provision among several pertaining to
the reporting of suspected child abuse and neglect to the Commissioner of the
Department of Children and Families (DCF), and the process by which investigations of
such abuse and neglect are conducted by DCF. See §§17a-101a through 17a-101k, G.S.

24, Tt is found that the regulations implementing the statutory provisions,
described in paragraph 22 and 23, above, define “reports of abuse or neglect” as
“complaints recetved by the [DCF].. alleging that a person under the age of eighteen has
had physical injury or injuries inflicted upon him or her by a person responsible for such
child’s health, welfare or care, by a person entrusted with the care of such child, or by a
person given access to such child....” Regulations of Connecticut State Agencies §17a-
101k-1(4).

25. At the hearing in this matter, the respondents argued that all of the students
who were present during the shootings at Sandy Hook Elementary School on December
14, 2012, were victims of child abuse, and that the in camera records contain information
relative to a child abuse investigation, within the meaning of §17a-101k, G.S. According
to the respondents, the perpetrator of the alleged child abuse was Adam Lanza, the
shooter, who reportedly killed himself at the scene.

26. It is found that the respondents offered no evidence at the hearing in this
matter that DCF was, or is, conducting an investigation of child abuse by Adam Lanza in
connection with the shootings on December 14", A review of the in camera records
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reveals that the 911 calls were made to a law enforcement agency, and not to DCF, and
the respondents offered no evidence that any report of abuse or neglect was made to DCF
pursuant to the statutory scheme described in paragraphs 23 and 24, above.

27. Moreover, no evidence was presented at the hearing in this matter that Adam
Lanza was “a person responsible” for the health, welfare or care of the students present
during the shootings, or that he was ““a person entrusted with” their care. It is found that
the suggestion that Adam Lanza was other than a random stranger who allegedly
committed an unspeakable act of violence against children, is not based on any facts
presented to this Commission.

28. Based upon the foregoing, it is found that the respondents failed to prove that
the in camera records are exempt from disclosure pursuant to §17a-101k, G.S.

29, Next, the respondents claim that the in camera records are exempt from
disclosure pursuant to §1-210(b)(3), G.S. That provision, at the time of the hearing,
stated:

Records of law enforcement agencies not otherwise
available to the public which records were compiled in
connection with the detection or investigation of crime, if
the disclosure of said records would not be in the public
interest because it would result in the disclosure of (A) the
identity of informants not otherwise known or the identity
of witnesses not otherwise known whose safety would be
endangered or who would be subject to threat or
intimidation if their identity was made known, (B) signed
statements of witnesses, (C) information to be used in a
prospective law enforcement action if prejudicial to such
action, (D) investigatory techniques not otherwise known to
the general public, (E) arrest records of a juvenile, which
shall also include any investigatory files, concerning the
arrest of such juvenile, compiled for law enforcement
purposes, (F) the name and address of the victim of a
sexual assault under section 53a-70, 53a-70a, 53a-71, 53a-
72a, 53a-72b or 53a-73a, or injury or risk of injury, or
impairing of morals under section 53-21, or of an attempt
thereof, or (G) uncorroborated allegations subject to
destruction pursuant to section 1-216;

30. Specifically, the respondents claimed, at the hearing in this matter and on the
index to the in camera records, that such records are exempt pursuant to §1-210(b}3XA),
(B), and (C), G.8.*

* Section 1 of Public Act 13-311, referenced in paragraph 19, above, amended §1-210(b)}(3), G.S., by
adding new subparagraph (B), to address nondisclosure of the identity of minor witnesses, and renumbering
the remaining paragraphs. Although the legislation is “applicable to all requests for records. . .pending on




Docket # FIC 2013-031 Page 7

31. Itis found that the in camera records are records of law enforcement agencies
not otherwise avatlable to the public which records were compiled in connection with the
detection or investigation of crimne. It 1s also found, however, that the respondents did not
offer any evidence at the hearing in this matter that disclosure of the in camera records
would reveal the identity of witnesses not otherwise known, whose safety would be
endangered or who would be subject to threat or intimidation if their identity was made
known.

32. Accordingly, it is found that the respondents failed to prove that the in
camera records are exempt from disclosure pursuant to §1-210(b)(3)}{A), G.S.

33. In addition, it is found that the in camera records, because they are audio
recordings, are not signed statements of witnesses. It is therefore found that the in
camera records are not exempt from disclosure pursuant to §1-210(b)(3)(B), G.S.

34. Finally, the respondents claimr that the in camera records are exempt from
disclosure pursuant to §1-210(b}(3)(C), G.S., because the criminal investigation into the
shootings is “ongoing,” and the in camera records are part of that ongoing criminal
investigation.

35. Section 1-210(b)(3)(C), G.S., requires an evidentiary showing (1) that the
records at issue are to be used in a prospective law enforcement action and (2) that the
disclosure of the records would be prejudicial to such action. Department of Public
Safety, Division of State Police v. Freedom of Information Commission, 51 Conn. App.

100, 105 (1998).

36. Itis found that the respondents offered no evidence at the hearing in this
matter that in camera records, or any portion thereof, will be used in a prospective law
enforcement action arising out of the Sandy Hook Elementary School shootings.
Moreover, it is found that, when asked directly by the hearing officer how disclosure of
the in camera records would be prejudicial to any prospective law enforcement action, the
respondent state’s attorney stated that “to answer that question would require
speculation,” because the investigation is still ongoing. It is also found that, as of the
date of the hearing in this matter, neither the respondent chief, nor the respondent state’s
attorney had listened to the in camera records. Accordingly, it is found that the
respondents failed to prove that, even if there was a prospective law enforcement action,
disclosure of the in eamera records would be prejudicial to such action.

37. In essence, the respondents’ position is that the in camera records, as part of
an ongoing criminal investigation where it is not yet known if a prosecution will ensue,
are not required to be disclosed.

or made on or after” the effective date, the statutory references on the in camera index are to earlier version
of §1-210(b}(3), G.S. Accordingly, the statutory references to §1-210(b)(3), G.S., herein also are to that
garlier version.
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38. However, the Appellate Court explicitly rejected this very argument in
Departiment of Public Safety, 51 Conn App. at 105. Moreover, the Appeliate Court
stated that “the statute does not require that an investigation be closed before disclosure is
required.”

39. Accordingly, it 1s found that the respondents failed to prove that the in
camera records are exempt from disclosure pursuant to §1-210(b)(3)(C), G.S.

40. Based upon the foregoing, it is concluded that the Newtown respondents
violated §§1-210(a), and 1-212(a), G.S., by failing to comply with the request for records
described in paragraphs 2(a} and (b), above, and more particularly described in
paragraphs 14 and 18, above.

41. The Commission is dismayed that it is again presented with an issue that 1t
addressed in 2008 wherein a local police department refused to disclose the 911 calls at
issue based on a directive from a state’s attorney because such records relate to an
“ongoing” investigation. In Jon Schoenhorn v. Chief, Police Department, Town of
Farmington, Docket #FIC 2007-520 (September 10, 2008), the Commission concluded
that the police department in that case violated the FOI Act by failing to disclose 911
recordings, and also noted that “pure reliance on advice or a directive from a state’s
attorney was not reasonable grounds for withholding a public record, in the absence of
any statutory authority.” As noted in that case, the Commission again notes that,
although the state’s attorney’s office has the right to request that the public agency not
disclose public records, it does not have the right to dictate the public agency’s actions. Tt
is found that, in the present case, the Newtown respondents failed to make an
independent assessment of their obligations under the FO1 Act with respect to disclosure
of public records. This is particularly evidenced by the fact that some of the requested
records do not pertain to the December 14 shootings at Sandy Hook Elementary School,
and no statutory exemption was claimed for them. The Commission sincerely urges the
Newtown respondents to review future requests for records of investigations
independently for statutory authority for any claims of exemption.

The following order by the Commission is hereby recommended on the basis of
the record concerning the above-captioned complaint:

1. Forthwith, the respondents shall provide the complainant with a copy of the
records, described in paragraph 40, above, free of charge. The respondents may redact
any information contained in the in camera records that is not responsive to the request
described in paragraph 2(b), above.

as Hearing Officer

FIC 2013-031/bor/kki/08272013




