FREEDOM OF INFORMATION COMMISSION
OF THE STATE OF CONNECTICUT

In The Matter of a Complaint by FINAL DECISION
Geoffrey Akers,
Complainant
against Docket #FIC 2016-0204

President, State of Connecticut,
University of Connecticut; and
State of Connecticut, University
of Connecticut,

Respondents February 22, 2017

The above-captioned matter was heard as a contested case on June 9, 2016, and
September 13, 2016, at which times the complainant and the respondents appeared,
stipulated to certain facts and presented testimony, exhibits and argument on the
complaint.

After consideration of the entire record, the following facts are found and
conclusions of law are reached:

1. The respondents are public agencies within the meaning of §1-200(1), G.S.

2. Itis found that, by letter dated February 26, 2016 to the respondents, the
complainant requested records and information related to applicants for admission to the
University of Connecticut School of Law in 2012 and 2013. 1t is found that the
complainant sought records and information containing demographic information of
applicants and records concerning his application.

3. By letter dated and filed on March 14, 2016, the complainant appealed to this
Commission alleging that the respondents violated the Freedom of Information (“FOF”)
Act by failing to comply with his request.

4. Section 1-200(5), G.S., provides:

“Public records or files” means any recorded data or
information relating to the conduct of the public's business
prepared, owned, used, received or retained by a public
agency, or to which a public agency is entitled to receive a



Docket #FIC 2016-0204 Page 2

copy by law or contract under section 1-218, whether such
data or information be handwritten, typed, tape-recorded,
printed, photostated, photographed or recorded by any
other method.

5. Section 1-210(a), G.S., provides in relevant part that:

Except as otherwise provided by any federal law or state statute, all
records maintained or kept on file by any public agency, whether
or not such records are required by any law or by any rule or
regulation, shall be public records and every person shall have the
right to (1) inspect such records promptly during regular office or
business hours, (2) copy such records in accordance with
subsection (g) of section 1-212, or (3) receive a copy of such
records in accordance with section 1-212,

6. Section 1-212(a), G.S., provides in relevant part that “[a]ny person applying in
writing shall receive promptly upon request, a plain, facsimile, electronic or certified
copy of any public record.”

7. It is found that the requested records are public records within the meaning of
§§1-200(5), 1-210(a) and 1-212(a), G.S.

8. It is found that the complainant’s February 26, 2016 letter included a request
for “a clean copy of his law school application” which he was provided.

9. It is found that the respondents maintain no other records responsive to the
complainant’s letter of request. For example, the complainant requested “data for [the]
number of students (any degree) with at least 3 years of prior professional work
experience before law school ....” It is found that information with respect to an
applicant’s “prior professional work experience” is not maintained in a discrete database
or contained in a currently-existing record. It is found that to obtain that information, to
the extent it exists, the application of every admitted student would have to be read and
then a new document would have to be created containing that information.! In addition,
the complainant asked to be provided with “the data for the graduate degree distribution
of the age caiegories of the 2012/2013 application years.” It is found that the respondents
do not possess records that specifically provide such aggregated data, however, they
voluntarily amassed and provided the data to the complainant. Likewise, it is found that
the respondents also provided a copy of certain data grids but those records are not

* Nothing in the FOI Act requires a public agency to create records. See Docket #FIC 2015-591; Jason
Goode v. Commissioner, State of Connecticut, Department of Correction: and State of Connecticut,
Department of Correction; Docket #FIC 2015-168: Joseph J. Bango and Connecticut Kids First v.
Superintendent of Schools, Cheshire Public Schools: and Cheshire Public Schools; Docket # FIC 2002-288;
Jane Anastasio v. Ann Clark. Superintendent of Schools, Bristol Public Schools; Michael Wasta, Assistant

Superintendent of Schools, Bristol Public Schools: William Smyth, Buginess Manager, Bristo] Public
Schools; and Richard Saporito. Chairman, Board of Education, City of Bristol.
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maintained by the respondents but rather are maintained by the Law School Admissions
Council. It is found that the respondents downloaded the grids from the Council’s
website and provided the complainant with a copy as a courtesy.

10. Itis found that to the extent the respondents determined that they could
reasonably compile the information requested by the complainant, they voluntarily did so
and provided it to the complainant.

11. Tt is found that, notwithstanding the respondents’ provision of much of the
information the complainant requested, they withheld any information that could lead to
the identification of any specific student — such as a student’s possession of an unusual
degree, or unusual age for a law school student. The respondents claimed that such
information is contained in the student’s educational records and that pursuant to the
Family Educational Rights and Privacy Act, 20 USC 1232g, (“FERPA™), such
information cannot be disclosed.

12. At the hearing on this matter, the complainant strongly objected to the
respondents’ contentions countering with his own contention claiming that such
information is only “directory information” and that FERPA actually permits the
disclosure of the type of directory information the respondents withheld.

13. It is found that “directory information” is defined by FERPA as “personally
identifiable information that is not generally considered harmful or an invasion of privacy
if disclosed and includes, but is not limited to:

name, address, telephone listing, electronic mail address;
date and place of birth;

photographs;

participation in officially recognized activities and sports;
field of study;

weight and height of athletes;

enrollment status (full-, part-time, undergraduate, graduate);
degrees & awards received;

dates of attendance;

most recent previous school attended; and

grade level.
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14. Itis concluded that the information withheld by the respondents is not
“directory information.”

15. Additionally, §1-210(b)(17), G.S., exempts “[e]ducational records which are
not subject to disclosure under the Family Educational Rights and Privacy Act, 20 USC
1232g.”
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16. It is found that the withheld information is information found in the
educational records of the respective students and that such information is permissibly
exempt pursuant to §1-210(b)(17), G.S.

17. It is concluded that the respondents did not violate the FOI Act as alleged by
the complainant.

The following order by the Commission is hereby recommended on the basis of
the record concerning the above-captioned complaint:

1. The complaint is hereby dismissed.

Approved by Order of the Freedom of Information Commission at its regular meeting of
February 22, 2017.

Coiia 1 C0anal

C}’fnthia A. Cannata
Acting Clerk of the Commission
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PURSUANT TO SECTION 4-180(c), G.S., THE FOLLOWING ARE THE NAMES OF
EACH PARTY AND THE MOST RECENT MAILING ADDRESS, PROVIDED TO
THE FREEDOM OF INFORMATION COMMISSION, OF THE PARTIES OR THEIR
AUTHORIZED REPRESENTATIVE.

THE PARTIES TO THIS CONTESTED CASE ARE:

Geoffrey Akers
25 Lincoln Avenue
Norwich, CT 06360

President, State of Connecticut, University of Connecticut; and
State of Connecticut, University of Connecticut

c/o Holly J. Bray, Esq.

Assistant Attorney General

343 Mansfield Road

Storrs, CT 06269-1177
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Cynth1a A. Cannata
Acting Clerk of the Conumssion
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