FREEDOM OF INFORMATION COMMISSION
OF THE STATE OF CONNECTICUT

In the Matter of a Complaint by FINAL DECISION
Jay Dempsey,
Complainant
against Docket #FIC 2016-0682

Mayor, City of Groton; City of
Groton; and Thames Valley
Communications,

Respondents April 26,2017

The above-captioned matter was heard as a contested case on January 5, 2017, at which
time the complainant, the respondent mayor, and the respondent city (the “Groton respondents™)
appeared and presented testimony, exhibits and argument on the complaint. Thames Valley
Communications (“TVC”) also appeared at the hearing and moved to intervene in this matter;
the hearing officer granted such motion. The case caption has been amended accordingly.

For purposes of hearing, this matter was consolidated with Docket #FIC 2016-0544, Jay
Dempsey v. Mayor, City of Groton: City of Groton: and Thames Valley Communications
{*2016-0544"). In this matter, the Commission takes administrative notice of the testimony and
exhibits in 2016-0544.

After consideration of the entire record, the following facts are found and conclusions of
law are reached:

1. The Groton respondents are public agencies, within the meaning of §1-200(1), G.S.

2. It is found that, from approximately 2008 until February 1, 2013, TVC was owned by
Groton Utilities (“GU”), which, in turn, was a department of the respondent city. It is found
that, in addition to television, internet and phone services, which services were provided by GU
through TVC, GU also provided water and electricity to area residents during this time.

3. It is found that, pursuant to a purchase and sale agreement dated January 25, 2013 (the
“agreement”), TVC was sold by GU to private investors. It is found that, even after the sale of
TVC, GU continued to be owned by the respondent city and to provide water and electricity to
its customers.



Docket #FIC 2016-0682 Page 2

4. Tt is found that, since February 1, 2013, TVC has been a privately owned utility
company providing television, internet and phone services, primarily in the communities of
Groton, Mystic, and Stonington, Connecticut.

_ 5. It is found that, by letter dated July 26, 2016, the complainant requested from the

Groton respondents, a copy of the “executed purchase agreement relating to the sale of [TVC]
[that was] previously owned by the City of Groton and/or Groton Utilities” (*agreement” or
“requested record™).

6. It is found that, by letter dated July 31, 2016, the Groton respondents denied the
request, claiming that the entire agreement is “confidential information,” containing “sensitive
competitive information that would harm TVC if...released publically.”

7. It is found that, upon receipt of the request, described in paragraph 5, above, the
respondent mayor contacted TVC’s vice president, George Laub, to notify the company of such
request.

8. It is found that, in response to the notification, Mr. Laub, in a letter dated September
13, 2016, informed the respondent mayor of TVC’s position that the agreement is confidential,
and declined to consent to its disclosure.

9. By letter dated September 26, 2016, the complainant appealed to this Commission,
alleging that the Groton respondents violated the Freedom of Information (“FOI”) Act by
withholding the requested record.

10. Section 1-200(5), G.S., provides:

“[p]ublic records or files” means any recorded data or
information relating to the conduct of the public’s business
prepared, owned, used, received or retained by a public
agency, or to which a public agency is entitled to receive a
copy by law or contract under section 1-218, whether such
data or information be handwritten, typed, tape-recorded,
printed, photostated, photographed or recorded by any
other method.

11. Section 1-210(a), G.S., provides in relevant part that:

[e]xcept as otherwise provided by any federal law or state
statute, all records maintained or kept on file by any public
agency, whether or not such records are required by any
law or by any rule or regulation, shall be public records
and every person shall have the right to (1) inspect such
records promptly during regular office or business hours
or...{(3) receive a copy of such records in accordance
with section 1-212,
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12. Section 1-212(a), G.S., provides in relevant part that “[a]ny person applying in
writing shall receive, promptly upon request, a plain, facsimile, electronic or certified copy of
any public record.”

13. Itis found that the requested record, consisting of the agreement and the exhibits
and schedules attached thereto, is maintained by GU and that GU, as a department of the
respondent city, is a public agency for purposes of the FOI Act. It is found that the requested
record is a public record within the meaning of §§1-200(5) and 1-210(a), G.S.

14. The hearing officer ordered the Groton respondents to submit the requested record
for in camera inspection. On January 5, 2017, the Groton respondents submitted the requested
record for in camera inspection, along with an index, and on such index, the Groton respondents
indicated that the requested record is exempt from disclosure in its entirety, pursuant to §§7-
232a and 1-210(b)(5)(A), G.S.

15. However, Mr. Laub, during his testimony at the hearing, conceded that certain
portions of the agreement are not confidential. The hearing officer then ordered the respondents
to resubmit the index, indicating the specific portions of the requested record they claim to be
exempt from disclosure, along with the specific exemption(s) claimed for each such portion.

16. It is found that, by letter dated February 28, 2017, the respondents informed the
hearing officer that, after further consideration, they no longer claimed that the agreement, and
several of the attachments thereto, are exempt from disclosure, and that they had provided
copies of those records to the complainant. The respondents further informed the hearing
officer that, after discussions between them and the complainant, the complainant indicated that
he would not pursue his complaint as it pertained to certain other attachments, specifically,
schedules to the agreement consisting of TVC’s tax returns, descriptions of intellectual property
and service warranties. With their February 28" letter, and based upon the complainant’s
representation to the respondents, the respondents submitted certain attachments to the
agreement for in camera record inspection, along with a revised index.!

17. Tt is found that the in camera records consist of certain exhibits and schedules to the
agreement; specifically: financial statements, transition service agreement, lease agreements,
miscellaneous accounts receivable detail, customer data, list of contracts, insurance documents,
list of TVC employees (names, salary and benefits), TVC working capital, inventory at closing,
pre-closing liabilities, and subscriber levels (“in camera records™).

18. It is found that, during the time that TVC was owned by GU, the requested records
were treated by the Groton respondents and TVC as confidential, and were never disclosed to
the public. According to the Groton respondents and TVC, such information was exempt from
disclosure during this period of time, pursuant to §§7-232a and 1-210(b)(5)(A), G.S.

! Thereafter, by letter dated March 7, 2017, the complainant did not deny that he had withdrawn that portion of the
complaint pertaining to the tax returns, descriptions of intellectual property and service warranties, but attempted to
reinstate that portion pertaining to the tax returns. However, based upon the complainant’s withdrawal and the
respondents reliance thereon, the Commission will not consider those records herein.
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19. Section 7-232a, 3.S., provides that:

[a] municipal utility established under this chapter, or a
municipal electric or gas utility owned, leased, maintained,
operated managed or controlled by any unit of local
government under the general statutes or a special act, may
withhold from public disclosure under the Freedom of
Information Act...any commercially valuable, confidential,
or proprietary information.

20. 1t is undisputed that during the time that TVC was owned by GU, TVC was a
“municipal utility,” for purposes of §7-232a, G.S. It is also concluded that GU itselfis a
“municipal utility,” under §7-232a, G.S.

21. The Groton respondents and TVC argued, at the hearing in this matter, that because
GU maintains the requested record, and GU is a “municipal utility,” as defined in §7-232a,
(.S., GU may withhold such record, or portions thereof, because such information is “any
commercially valuable, confidential, or proprietary information,” According to the Groton
respondents and TVC, the fact that some of the information pertains to TVC, and not to GU,
does not render the statute inapplicable.

22. In secking to determine the meaning of statutory language, §1-2z, G.S., requires that
the text of the statute itself, and its relationship to other statutes, be considered first. If the
meaning of the text is “plain and unambiguous” and does not yield “unworkable” results,
extratextual evidence of the meaning of the statute may not be considered. See Licberman v,
Aronow, 319 Conn. 748, 756-7 (2015). “The test to determine ambiguity 1s whether the statute,
when read in context, is susceptible to more than one reasonable interpretation.” (Internal
quotation marks omitted). Id.

23. The language of §7-232a, G.S., uses the term “any” to modify “commercially
valuable, confidential, or proprietary information.” The Supreme Court has interpreted the
word “any” to mean “all or every” and has “presume[d] that the legislature, in using the word
‘any’ to modify [another] term...intended that term to be broad, rather than restrictive in scope.”
(Internal quotation marks omitted). Marciano v. Jimenez, 342 Conn. 70, 76 (2016), citing
Gipson v. Commissioner of Correction, 257 Conn. 632 (2001). In addition, the Court has
emphasized that statutes must be construed as written, and observed repeatedly that “the intent
of the legislature...is to be found not in what the legislature meant to say but in the meaning of
what it did say....It is axiomatic that the court itself cannot rewrite a statute to accomplish a
particular result. That is the function of the legislature.” (Internal quotation marks omitted).
Cruz v. Montanz, 294 Conn. 357, 370 (2009).

24. It is concluded that the language of §7-232a, G.S., is plain and unambiguous, and
does not yield unworkable results.
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25. Accordingly, it is concluded that the redacted information may be withheld,
pursuant to §7-232a, G.S., if such information is “commercially valuable, confidential or
proprietary information.”

26. It is found that TVC competes directly with Comcast, Direct TV, Dish, and Frontier
Communications. Mr. Laub testified at the hearing in this matter, that he considers the
information included in the in camera records to be highly confidential and extremely
commercially valuable to TVC’s business, and that disclosure of this information that could
then be obtained by TVC’s competitors would, without question, cause direct and immediate
harm to TVC’s economic position. He provided several specific examples to explain and
support his position. It is found that TVC has made intentional and effective efforts to limit
access to the information to TVC’s four investors. It is found that no other privately owned
cable, internet and phone company’s records of this nature are publically available.

27. At the hearing in this matter, the respondent mayor testified, and it is found, that
even after GU sold TVC, the Groton respondents continued to consider the agreement and all
attachments thereto to be confidential and treated them as such. It is found that the Groton
respondents have made intentional and effective efforts to keep such information confidential.

28. After careful inspection of the in camera records, it is concluded that such records,
or portions thereof, as indicated on the in camera index, are “commercially valuable,
confidential or proprietary information.”

29. Accordingly, it is concluded that the respondents did not violate §§1-210(a) and 1-
212(a), G.S., by withholding the in camera records, or portions thereof, as indicated on the in
camera index, from the complainant.

30. Based upon the foregoing, the Commission need not consider the Groton
respondents’ and TVC’s claim that the information contained in the in camera records also is a
“trade secret,” pursuant to §1-210(b)(5)(A), G.S.

The following order by the Commission is hereby recommended on the basis of the
record concerning the above-captioned complaint:

1. The complaint is hereby dismissed.

Approved by Order of the Freedom of Information Commission at its regular meeting of April
26, 2017.
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Acting Clerk of the Commission
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PURSUANT TO SECTION 4-180(c), G.S., THE FOLLOWING ARE THE NAMES OF
EACH PARTY AND THE MOST RECENT MAILING ADDRESS, PROVIDED TO THE
FREEDOM OF INFORMATION COMMISSION, OF THE PARTIES OR THEIR
AUTHORIZED REPRESENTATIVE.

THE PARTIES TO THIS CONTESTED CASE ARE:

Jay Dempsey
22 S. Prospect Street
Groton, CT 06360

Mayor, City of Groton; City of Groton; and
c¢/o Bryan L. LeClerc, Esq.

Berchem, Moses & Devlin, P.C.

75 Broad Street

Milford, CT 06460

Thames Valley Communications
¢/o William S. Fish, Jr., Esq.
Hinckley, Allen & Snyder LLP
20 Church Street, 18" Floor
Hartford, CT 06103

CURNIL oA
Cynthia A. Cannata
Acting Clerk of the Commission
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